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MiXDOH: PRIVTKD BT WILLIAM OI^OWRS AHD SOKfS STAMFORD STRRKT 

AND CHAR INC. CRODS. 



PREFACE. 



Ih presenting this Work to the notice of the Public, I desire 
to explain, in a few sentences, the drcnmstanoes onder which 
it appears, and the purpose which it is intended to serve: 
hoping in this explanation to satisfy the Reader that this is 
not a time inopportune for the publication of a Book on 
'^ Military and Martial Law.^ 

When the Boyal CommissionerB on Courts-martial pre- 
sented their Report to the Crown, they remarked upon the 
necessity for further information upon the Administration of 
Military Law. Since the date of that Report, no Work of any 
kind has appeared; though many Legal and Constitutional 
changes hare followed upon the Army Regulation Act of 1871, 
and the War Department has prescribed to the Officers in the 
Regular and Auxiliary Forces the study of Military Law, as an 
essential qualification for promotion. The necessity, which was 
apparent in 1868-9, has therefore become urgent in 1872. 

It is with the desire of facilitating the acquisition of such 
knowledge that this Work has been undertaken; and, with 
this object, I have thought it expedient to collect together in 
one Volume, all the information — so far as it relates to Court- 
martial practice — that a Subordinate Officer would desire for 
the study, or a Superior Officer for the Administration, of 
Justice in the Army. 

The method I have pursued, is to present to the Reader all 
the materials relating to the Military Code prior to the Mutiny 
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Act of 1689, which, though coming within my official cogni- 
zance, have hitherto escaped observation; being persuaded — 
apart from the historic value which may attach to this informa- 
tion — that to an officer Administering the Law of 1872, it is 
no ordinary satisfaction fo/ him to know that it rests upon a 
foundation which the experience of two hundred years and 
upwards has sanctioned. 

The Military Code which was adopted by each of the con- 
tending parties of the Great Rebellion for the government of 
their armies was nearly identical in words ; and became, in the 
next reign, the substance of Prince Rupert's Code of 1672. 

This, in its turn, became the common parent of the two 
Codes now regulating the Regular and Marine Forces of Her 
Majesty; while the Armies of the United States — first in 
1775, and again in 1806 — have been, and now are, go\^emed 
by a Code remodeled on the basis of our Mutiny Act and 
Articles of War then extant. 

The early Law of the English Army is, therefore, not a 
matter solely of National interest ; but the able writers on the 
Military Law of the United States will (if I mistake not) take 
an interest equal to our own in this subject. 

Passing from the consideration of the Law before, I have 
followed up the subject of the Law after, the Mutiny Act, 
dwelling upon that, not as a judicial, but as a political measure 
— as one showing how, with the Crown and the two Houses 
of Parliament united in Council, the Army can be made 
subservient to the National will, and kept within the bounds of 
political expediency. 

Prefaced by this information, the practical administration 
of the Law becomes intelligible; and in the history of the 
Code and of each Amendment we find the reasons for many of 
those provisions which are of great practical utility. The dry 
bones, so to speak, of the Mutiny Act and Articles of War, 
otherwise so distasteful to the Student, become habilitated with 
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the fragments of Military and Constitutional history, and an 
interest is created in the various Sections and Articles of the 
Code which could not otherwise be felt. 

In this manner I have endeavoured to give — as I acquired 
myself — an interest in the Military Code. For many years its 
early records have been my daily though silent companions ; 
and, for the pleasure which their study has given me, I should 
be ungrateful indeed if I did not invite attention to their 
existence, and cite their authority as opportunity offers. Out 
of their treasure-house has come a system, which in the Army 
— like that of chivalry in Europe — has " kept alive, even in 
Servitude itself, the spirit of an exalted Freedom ; " and I shall 
think myself fortunate, if anything here recorded should either 
aid those in Military authority to execute Justice and to main- 
tain truth in the Army which they have been appointed to 
command, or induce others not in authority but who advocate 
change, to consider whether it would not be a wise policy to 
let well alone, rather than improve away a system which, after 
two hundred years' experience, is found to "have the con- 
fidence of the Army," and to be well spoken of by those who 
have suffered under its punisliments. 

LoKDON, hth July 1872. 



PREFACE TO SECOND EDITION. 



In preparing the present Edition for publication, I have 
endeavoured to make the Work more deserving of the confidence 
with which the first Edition has been received by the Military 
authorities,^ and to render the contents more available for the 
use of Officers administering Military Justice. 

With the first object in view, I have gone carefully through 
the General Orders and Despatches (Civil as well as Military) 
of the late Duke of W^ellington, and have added many references 
in the Foot-notes to points of Military procedure ruled by him. 
In a Note to the Chapter on " Martial Law " I have placed an 
Extract from one of his Despatches from Ireland, stating the 



» Horse Guards, War Office, 14th November 1872. 
Mt deab Sib, 

I have no donbt that the work yon have just published on ** The Adminis- 
tration of Justice under Military and Martial Law " wiU be of very great service 
to the Officers of the Army, and I will take care to have it add^ to the list of 
books recommended in paragraph 285 of the Queen*s Regulations in the next 
monthly issue of General Orders. 

Most faithftiUy yours, 

BlOHARD AlRET. 



Head-quarters Armies of the United States, 
Mt dear Sib, Washington, D.C., Oct. 5, 1872. 

On my arrival here from abroad I found your volume entitled * Adminis- 
tration of Justice imder Military and Martial Law.' 

I thank you not only for the kindness which influenced you in sending me the 
volume, but for the contents of it. It puts the matter in so convenient a shape, 
and excels other works on Court-martial, in that it traces Military usages through 
a period of England's history when Military Law was not treated with the slight 
that writers on Civil Jurisprudence are wont to do. Our own laws are based on 
the English Mutiny Act, so that your book will be as applicable to us as to your 
Colonies, and I hope to study it more closely than I have had time to do as yet 

With great respect, 

Your obedient Servant, 
Charles M. Clode, Esq., W. T. Shebman, 

War Office, London. Goneral. 
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requirements which, in (trending the country against invasian, 
he thought the General Officer in Command would haye to 
impose upon the Civil population. 

Further, I have examined the decisions on Military Law and 
Court-martial Procedure, which are to be found in the American 
Law Beports; and I haye incorporated into the Text of the 
Work the rulings of the American Judges on points apposite 
to our Military Law and Procedure. 

By the courtesy of the Solicitor ^ to the Admiralty, I have 
had the advantage of perusing the Opinions of the Law Officers 
of the Crown ' given to that Department on Court-martial cases 
from the year 1785 — which Opinions have furnished me with 
many additional references in support of the text, and have 
enabled me to give a '^ History of the Nayal' Code,"* and to 
extend the work to the administration of Military Law under 
that Code. To one opinion, which I have printed in exlento^ 
I would call especial attention, as raising the important question 
whether a combatant has the right of inflicting summary and 
condign punishment on a prisoner of War breaking his parole.' 

I have also perused the Opinions of the same authors given to 
the late E. L Company^ on Military Law, and from the ^ Lidian 
Articles of War " which govern the ** Native Troops " I have 
extracted such information as may be needed by an European 
Officer placed in command over them. 



1 A. B. Bristow, Esq., formerly M.P. for KidderminBter. 

' These Opinions given to the W. O. (from 1694 in the Miftcellany Books to 
the present date) and to the Admiralty and India OflSce, are usually cited here 
or in the •* Military Forces." as L. O. ( W. O.). Vol. I., IL, III., and IV. (Old 
Seriea) ; L, II., m., and IV. (New Series) ; Bks. A, B, C. D, E, F. G, H, I, and J ; 
L. O. (Admiralty), Vol. L, IL, III., and IV. The India Office cases are not 
boond but numbered only. ' Cbap. IIL ^ Appendix K. 

* I may also observe, as the matter appears to have raised some controversy, 
that in Courts-martial held under these Articles or imder Sees. 90 and 101 of the 
Mutiny Act, the reception of evidence must be regulated by the '^ Indian Evidence 
Act, 1872," though whether the same rule should prevail in other Courts held 
in India under the 3rd Section of the Mutiny Act, does not appear to be equally 
clear. 
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With the other object in view, I have re-arranged the matter 
which formed the four Chapters of the former Edition, by 
separating the History of the Code^ from that relating to 
Military Government,* Military obligation,^ and Military pro- 
cedure* and jurisdiction; while I have placed the History of 
the Militia Government in a separate Chapter,* in which will 
be found the information to which the OiBScers of the Army 
were referred by paragraph 2 of General Orders 132 of 1873, 
and clause 23 of Auxiliary and Keserve Forces Circular of 
1873. 

To secure both objects, I have obtained for the reader the 
advantage of Mr. De Burgh's revision of his Note "on Evi- 
dence," which (at the suggestion of many friendly critics) he 
has considerably enlarged. The text of the whole Work has 
been carefully revised, and the legislation and Queen's Regu- 
lations of 1873 have been incorporated therein. 

Having regard to the probability of the Military Code coming 
under the notice of Parliament for the purposes of revision 
and consolidation, I have carefiiUy compared the present with 
the earlier Mutiny Acts and Articles of War, and noted in the 
Appendix several Amendments that have been made in various 
years with their dates, so that the history of each Section or 
Article may be easily traced by any one anxious for such 
information. 

Lastly, I have added a summary of the Law as to the 
responsibility resting upon the Civil and Military authorities 
acting together in the suppression of such " Riots and Tumults,*' 
as, though grave, fall far short of " Rebellion." 

London, Janiuiry 1874. 



» Chap. I. and II. ^ Chap. IV. « chap. VI. 

* Chap. VII. * Chap. V. 
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{Royal Artillery Library, I 
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Grose, Vol. ii. p. 139. 
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W. O. MS. Bk. 523, p. 
116. 



1 Copies (MS8.) were found in the Solicitor's Department of the W. O. by Mr. 
Hawkins, in 1868 ; but I have never traced the originals. 

* The Arts, of War published in the reigns of William III. and Anne are 
traceable on the Court-martial proceedings of those reigns (see Vol. I. pp. 
502, 508). Bruce, when writing, in 1717, his work on * Military Law,* had the 
Arts, of Anne before him. (See p. 308, quoted Art. 52.) Those of William III., 
during the Dutch ¥rar, I remember to have seen in the W. O. Books. 

* These signed by the Sovereign, and formerly kept in the basement of this 
building, were brought to my notice in 18G2. The Arts, of each year were written 
on folio paper with a marble cover, and a white label pasted on to indioite the 
year. This label (us the only indication of date) has been preserved, but the Arts, 
have since been bound in 4 vols., and placed in the Solicitor's Room, W. O. 
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On the 10th Feb. 1748,' the Ck)mmoii8 moved an Address to His Majesty that 
there be laid before the Honse copies of all Arts, of War ma<le in the reigns of 
Charles II., James II., William and Mary, and William, Anne, George I., and his 
then present Majesty (George n.). In reply to which Address the Secretary at 
War laid before the Honse : — 



For tbese yeare. Gopies of 

A.D. 

Bnles and Art& for the better Government of His Majesty's 
Horse and Foot Guards in Great Britain and Ireland 
and Dominions beyond the Sea. 



1721 to 1737. 
1739 to 1740. 
1742 to 1744. 



1742 to 1745, 1747. Rules, &c, of the Forces employed in Foreign Parts. 

Bules and Arts, fur the better Government of His Majesty's 
174.R ur\A 1740 J Horse and Foot Guards, and all other His Forces in 

i w ana i /«». < ^^^^ Britain and Ireland and Dominions beyond the 

Seas and Foreign Parts.* 
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» 25 Com. Joum.. pp. 736, 738. 740, 742. 

* Except for 1720, 1742. and 1748, 1 am unable to trace cither copies or originals 
now existing in the War Office. 
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NOTE. 

For insertion between p. vi. and p, vii. Fre/ace to Military and Martial 

Law, 1874. 

These words have been added to Section 101 of the Mutiny Act, 1874 : — 

** No Court Martial shall, in respect of the conduct of its proceedings or 
the reception of evidence, be subject to the provisions of the * Indian 
Evidence Act, 1872,* or any Act of any legislature other than the 
Parliament of the United Kingdoni." 



** Military Law " is said to be needed by the Military profession, 
I have ventnred, in the present volume, to place at their disposal 
such information as some years of official investigation I;iave 
enabled me to acquire upon that subject, intending in these 
pages to give a brief outline of the " History of the Military 
Code both before and under the Mutiny Act," and at the same 
time to provide a legal Manual of ''The Administration of 
Justice imder Military and Martial Law," for those who — in the 
discharge of the practical duties of professional life— may have 

■ VoL I. Chap. Vm. The reader will be pleased to note that when a Vol. 
akne is cited (at in this instance), the work is *The Military Foroes of the 
Crown.' (Jolm Murray, 1869). 
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either to study or to administer the Law which governs the 
Army.^ 

2. The method which I have adopted in dealing with the 
subject is the result of the .peculiar conditions under which 
the Law for the Government of the Army has been esta- 
blished and administered, differing essentially as these do from 
those under which "The Civil Administration of Justice" 
has been perfected. Our Civil Institutions, as fostered in their 
growth and development by the free thouglit and action of the 
whole community, are familiar at least in outline to every 
reader, but of our "Military Institutions" little was ever 
known, and nothing^ recorded, until the present century. 
Raised as the Army originally was under an influence supposed 
to be antagonistic to freedom,^ the people have willingly re- 
mained ignorant of those peculiar laws and institutions under 
which both officers and soldiers were governed. 

3. Information which is so abimdant for the use of the writer 
on Constitutional, can therefore scarcely bo said to exist in 
relation to Military Law. The rights which, whether public or 
private, every citizen enjoys, are secured to him by permanent 
Laws — as the Great Charter or the Statute of Frauds. Having 
remained for centuries upon the Statute Book, not only has 
their meaning been rendered explicit by the aid of great 
Jurists and commentators, but their language has become 
interwoven with our National History. With almost equal 
truth the same remark may be applied to our Judge-made 
Law. All legal controversies being settled in open court at 
Westminster, after a public discussion, in the presence of a 
learned audience, the reported decisions of Coke or Hale, Holt 
or Mansfield — have declared the law for the security of society 
not only in their time, but in succeeding years. 

4. Essentially different are the conditions under which in- 
formation on Military Law is to be obtained. In the first 



* In this respt-ct I have had the advantage of many useful suggesticjns from my 
ftiend Major-General Erskino, late Inspector-General of Volunteers, and now in 
command at Chatham, who perused the p;»ges as they pansed through the p^e^s. 

- Bruce*8 Work, published in 1717, relates rather to the Military Laws of 
Greece and Rome than of England. 

* The Army tmder the Btuarts, iwe Vol. I. Chaps. III. and IV. 
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aspect of the case, no permanent Statute relating to the ad- 
ministitition of justice in the Army exists on the Statute Book ;^ 
in the other aspect, the Jurisdiction exercised by Military 
tribunals has been advisedly withdrawn from public observation. 
The oflScers acting as Judges have dealt with each case before 
them without the aid of legal precedent or of forensic argument, 
and their decisions have been buried in the oblivion of the 
War Office. Obviously, therefore, a writer on Military Law 
can glean, under ordinary circumstances, few materials from 
sources similar to those which furnish to anv writer on Consti- 
tutional Law both information and authority. 

5. Now if the Military Code renlly stood upon slender 
warranty, it probably would be received by the Army ^vith little 
confidence. Apparently arbitrary in its provisions and severe 
in its punishments, such a code needs, far beyond any other, 
both the sanction of experience and the weight of high authority 
to command a loyal acceptance. In presenting the Code under 
which the Army is now governed to the notice of the reader, 
my object, therefore, will be to show that, all the essential 
conditions in relation to the Administration of Justice, can be 
traced in earlier Codes, and that Military Law, as a system 
established and understood in the service, has been gradually 
developed and improved. So far from being either framed 
without experience or unsanctioned by authority, the Code, 
in its main characteristics, has governed the Army for cen- 
turies, — been administered by experienced Generals, — repeatedly 
sanctioned by the deliberate judgment of Parliament, — and 
upheld after argument by the Constitutional tribunals not 
only of our own country, but of a kindred race.^ 

6. From the year 1629, there will be no difficulty in showing, 
from the Articles of War issued from time to time by Koyal 
authority, and the Court-martial Records which are still extant, 
what were the provisions of the Military Code, and the modes 
of procedure prior to the Mutiny Act. In our inquiry these 
Codes and Records may fairly be accepted as standing in 



• As to the early Law, ace Vol. I. pp. 345-355. 

» In the uathoriiuHl reports of tlio AiiK^rican (>>iirt8, caws on Military I, aw and 
procedure are not (as will be seen from the«» pagos) of uufrequent oocurn'nco. 
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lieu of Statutes and legal decisions in Constitutional History ; 
and although some of these documents will be used and cited 
in these pages, with but little authentication save that which 
may be derived from the place in which and the person by 
whom this Work is written, yet they will, I hope, be accepted 
as authentic. Articles of War prior to the present century 
do not appear to have been regularly printed or published ; ^ 
and those anterior to the reign of George I. have little 
authentication, except that of being found (as copies) in the 
War Office. There is, however, no reason that I know of 
to impeach their authenticity, and absolute credence may, I 
believe, be given to them.^ 

7. But at the threshold of this inquiry lies the subject of 
" Martial Law ; " and as *' Martial Law " and " Military Law " 
— for some years deemed terms synonymous — continue to be 
used indiscriminately by some authors to express the same 
meaning, a few paragraphs must be written to explain, first, 
their common origin, and then to show under what circum- 
stances " Martial " became distinguished from " Military " Law, 
and how the one has been condemned and the other system 
upheld by Parliament.^ The illustrations well suited for this 
purpose are the two Commissions of Charles I. — ^the one issued 
(in 1625), before and condemned by, the Petition of Right 
(1628) ; the other (in 1638) after that Petition, and declared 
by the Judges to be illegal. 

8. The Commission of 1625 (directed to the Lord Marshal 
and Serjeant-Major of the Army, with twenty-three other Civil 
and Military Persons) was in substance as follows : — It stated 
that the Soldiers lately returned home would be billeted in 
certain places (as Plymouth,* Devon, and Cornwall), and then 
averred that disorders and outrages might be timely prevented. 
The King (more desirous of keeping his people from mischief 



* They are not to be found in the War OfSce. I have an octavo edition for 
1749, and that is aU. 

* Since this was written. General Adye, C.B. (the distingfuished grandson of 
the anthor of * Military Law ') has called my attention to original printd of the 
Articles of War, 1639 and 1640. in the library of the Royal Artillery at Woolwich. 
These formerly belonged to Grose, and at his death were purchased by Captain 
Adye. ' See this distinction further insisted upon, Chap. X. par. 3. 
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than of punishing them for the same) gave the powers which 
the Commission contained to the Commissioners, or to any three 
of them, within the places named — 1st, to proceed, according 
to the Justice of Martial Law, against enlisted Soldiers and 
other dissolute persons joining themselves with them, and to 
punish them for robberies, felonies, mutinies, or other outrages 
or misdemeanours which, by Martial Law, ought to be punished 
by death ; 2nd, by summary course, as used in Armies in time 
of War, to proceed to trial and condemnation of such offenders, 
and to put them to death according to the Law Martial for an 
example of terror to others, and to keep the rest in due awe 
and obedience ; 3rd, to erect the Gallows or Gibbets in such 
places as the Commissioners thought fit, and to execute the 
offenders in open view, "as a warning to others to demean 
themselves as good subjects " ought to do. The concluding and 
mandatory part of the Commission was addressed to all Mayors, 
Sheriffs, Justices, and Peace Officers, charging them, on their 
allegiance, to aid and assist the Commissioners in the due exe- 
cution of this " our Royal Commandment," as the Commission 
was designated. 

9. This Instrument shows (according to the theory of Royal 
Power then asserted) what Martial Law was supposed to be — 
viz., the arbitrary right to punish or destroy, without legal trial, 
any assumed delinquent. Such an authority, when exercised, 
was a direct violation of the fundamental Laws of the Land, as 
those Laws were thus emphatically upheld by Parliament in 
their Petition of Right : — 

** Whereas by authority of Parliament, in the 25th year of 
the reign of King Edward III., it is declared and enacted. 
That no man shall stand forejudged of life or limb against the 
form of the Great Charter and the laws and statutes of this 
Realm ; And by the said Great Charter and other laws and 
statutes of this your Realm, no man ought to be adjudged to 
death, but by the laws established in this your Realm, either 
by the customs of the same Realm or by Acts of Parliament ; 
Whereas no offender, of what kind soever, is exempted from the 
proceedings to be used, and punishments to be inflicted by the 
laws and statutes of this your Realm ; Nevertheless of late, 
divers CWmtWons, under your Majesty's great Seal, have 
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issued forth, by which certain persons have been assigned and 
appointed commissioners with power and authority to proceed, 
within the land, according to the justice of Martial Law, against 
such soldiers and mariners, or other dissolute persons joining 
with them, as should commit any murder, robberies, felony, 
mutiny, or other outrage or misdemeanor whatsoever ; and by 
such summary course and order as is agreeable to Martial Law, 
and is used in armies in time of war, to proceed to the trial and 
condemnation of such ofienders, and them to cause to be exe- 
cuted and put to death according to the Law Martial : 

** By pretext whereof some of your Majesty's subjects have 

•been, by some of the said commissioners put to death, when and 

where, if by the laws and statutes of the land they had deserved 

death, by the same laws and statutes also they might, and by 

no other ought to, have been judged and executed : 

** And also sundry grievous offenders, by colour thereof 
claiming an exemption, have escaped the punishment due to 
them by the laws and statutes of this your Bealm, by reason 
that divers of your officei'S and ministers of justice have unjustly 
refused or forborne to proceed against such offenders according to 
the same laws and statutes, upon pretence that the said offenders 
were punishable only by Martial Law, and by authority of such 
commissions as aforesaid ; which commissions and all others of 
like nature are wliolly and directly contrary to the said laws 
and statutes of this your Bealm : 

" They do therefore humbly pray your most excellent 
Majesty .... that the aforesaid commissions for pro- 
ceeding by Martial Law may be revoked and annulled ; and 
that hereafter no commissions of like nature may issue forth to 
any person or j)ersons whatsoever to be executed as aforesaid, 
lest by colour of them any of your Slajesty's subjects be de- 
stroyed or put to death contrary to the laws and franchise of 
the land." ' 

10. The Commission of 1638 (issued on the occasion of Charles 
I. raising an Army to quell Rebellion in the North of England) 
was directed to Lord Arundel (as General of the Army to be 
raised to resist Tumult, Seditions, or Conspimcies against thft 
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King or State), and gave him power to Command and employ 
the Army for such Executions, OflFences, or Services as might 
be ordered under Eoyal Sign Manual. 

11. Two distinct purposes were, however, embraced in this 
Ck)mmi8sion. The first was to execute against all Bebels 
** Martial Law," for the purpose of suppressing the Rebellion, 
'' as to save whom you shall think good to be saved, and to slay, 
destroy, and put to execution of death such and so many as you 
shall think meet by your discretion to be put to death by any 
manner of means, to the terror of all other offenders ; " and the 
second was to govern the Army under what may be termed 
Military Law. Tims, *' as well by yourself as by your deputies, 
to hear all criminal causes growing and arising within the 
Army, as well concerning the death of any person as loss of 
members and all causes civil, whatsoever they be," and "to 
make and ordain Ordinances for the good government, rule 
and order of the Army," with the power of enforcing them by 
Capital Punishment. 

12. Both purposes, so far as they were to be carried out by 
punishments affecting the life or limb of the offenders, were 
alike illegal ; for Eush worth ^ has preserved a letter (under date 
of 13th July, 1640) from Lord Conway, a Lieutenant-General 
in the Northern Army at Newcastle, in which he thus writes 
of the illegality of similar powers entrusted to or, at least, 
executed by the Duke of Northumberland '} — 

** My Lord of Northumberland did write to me, that having 
had occasion to look into the power he hath to give com- 
missions, the lawyers and judges are all of opinion that Martial 
Law cannot be executed here in England, but when an enemy 
is really near to an army of the King's and that it is necessary 
that both my Lord of Northumberland and myself do take a 
pardon for the man that was executed here for the mutiny. If 
this be so, it is all one as to break the troops, for so soon as it 
shall be know^n, there will be no obedience ; therefore put some 
remedy to this by all means very speedily. There are now 
here in prison two men for killing of men, and the Provost 
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8 Introduction. Chap. I. 

Marshal for letting them escape out of prison, although he took 
them again; I do forbear to call them to a council of war, 
neither dare I tell the reason why I do not, being often urged, 
but suffer them to think me negligent. I do not think it fit 
that the lawyers should deliver any opinion, for, if the soldiers 
do know that it is questioned, they will decide it by their 
disobedience, as the country doth by their ship-money, and 
with far more dangerous consequence, for the soldier may bring 
the country to reason, but who shall cotnpel the'' soldier ? 
Therefore, if it cannot be helped with a commission of oyer and 
terminer, which must be only in the officer or officers of the 
army, or in some special commission of the King's, such as he 
gives when noblemen are arraigned ; let him then give under 
his own hand a commission for the execution of Martial Law, to 
him that will hazard his life and estate upon the King's word. 
Sir Jacob Ashley hath no Commission for the execution of 
Martial Law ; but if the fault deserve death, he is to advertise 
my Lord of Northumberland. This will absolutely undo all* 
The soldier must be punished by his officer ; if it would come 
to debate, some may peradventure say, that for faults that 
deserve death, the soldier may be sent to the gaol to be tried 
by the judges. This will take away the respect of the soldier 
to the officer, and there will presently be no obedience or care 
either in soldier or officer. I think that this doth so much 
more concern the King in the government of the Army, that if 
a lawyer should say so here, if I had a commission, I would hang 
him, and so I think the King ought to do others." 

13. From this period no such Commission, expressly given by 
the King to a General Officer for the execution of his subjects 
under '* Martial Law," has been known of in England. For the 
suppression of the Kebellion in Ireland a Commission, in terms 
nearly similar to that of 1638,^ was given by William III. to 
Marshal Schomberg, which he carried into execution there. But 
"Martial Law,'* as a measure of justice, has had no existence 
in this Kingdom since the close of Monmouth's Rebellion. 

14. Leaving, therefore, the subject of " Martial Law " for the 

» C. M. Bk. (114). p. 96. • 
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present, but to be rcsamed hereafter/ an endearoor will be made 
to give an outline of the serend lUlitarT C>d€S that were in 
force daring the reigns of the Stuart^ and to explain how 
Justice was administered in the Armv under those Military 
Tribunals which were first established bv the Roval Prero^tiTe, 
and idtimately received the sanction of Parliament. 

15. The Articles of War put forth by Charles L a.d. 1629,* by 
the advice of the Council of War, were expFesssed to be ** for the 
government and good ordering of the Troops in England, either 
in an Army, or in Begiments, or in single Companies." Dealing 
with moral and religious duties, the Code sought to enforce 
these against the Soldiers by various minor punishments, e. g,, 
by branding with hot iron for swearing ; seven days' imprison- 
ment, with bread and water, for drunkenness ; or for drunkenness 
on guard by strappado. Acts of violence or uncivil speech, 
either against his Majesty or any person in authority, were to 
be punished by death and without mercy. With regard to 
Military duties or offences, the Code was framed upon the 
assumption that the Soldier, and not the Officer, was the usual 
offender; but both Officers and Soldiers were to be sworn " to 
be faithful to his Majesty, both in thought, wonl, and deed : not 
to conceal anything not for his service which they saw or heard ; 
and to obey all his lawful commandments." 

16. The Administration of Justice "to hear, judge, and de- 
termine any fact done by Soldiers," was given to the Marshal's 
Court, having, however, " no power to put to death till they had 
advertised the General that shall have authority for life and 
death for such Troops as he shall command."^ In every Market 
there was to be a gibbet and strappado, and in every Borough 
** a Provost with a prison ordained for Soldiers apart from any 
other." The Code concluded with an article which probably 
contained a description of the Provost-General's duties as then 
understood. " The Provost must have a horse allowed him, and 
some Soldiers to attend him, and all the rest commanded to 
obey him and assist him, or else the Service will suffer ; for he 
18 but one man and must correct many, and therefore he ciinnot 
be beloved.* And he must be riding from one Garrison to 
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another, to see that the Soldiers do no outrage nor seath about 
the country.' 



91 



17. The Laws and Ordinances of War put forth in 1639 under 
the authority of the Royal Commission of 1638 before referred 
to/ were addressed to the OflScers and Soldiers of the Northern 
Army, " which Laws being thus ordained and proclaimed, all the 
persons were to swear thereto, and thereupon to observe and 
keep them under the pains and penalties therein expressed." 
In one particular only, viz., in their political colouring, these 
Articles varied essentially from those of 1642. Each Code dealt 
with different subjects under distinct headings. For instance, 
in the Code of 1639. (1) " Religion and Moral Duties," in 
thirteen Articles. (2) "The Safety of the Army Royal," in 
twelve Articles. (3) " Captains' and Soldiers' Duties in Par- 
ticular," in twenty-nine Articles. (4) " The Camp or Garrison," 
in sixteen Articles. (5) "Lawful Spoils and Prizes," in five 
Articles. (6) ** The Administration of Justice," in fourteen Arti- 
cles. While the Code of 1642^ had twelve separate headings, as 
(1) " Duties to God," in three Articles. (2) *' Duties in General,'' 
in five Articles. (3) " Towards Superiors and Commanders," in 
ten Articles. (4) "Moral," in seven Articles. (5) "Soldier's 
Duties touching his Arms, &c.," in seven Articles. (6) "In 
Marching," in four Articles. (7) " In the Camp and G^u-rison," 
in eighteen Articles. (8) "In Action," in eleven Articles. 
(9) " Of Commanders and Officers in Particular," in twelve 
Articles. (10) " Of the Muster Master," in six Articles. (11) 
" Of Victuallers," in four Articles. (12) " Of Administration of 
Justice," in nine Articles.^ 

18. The King's Army was enlisted to uphold his authority, 
then contravened by Parliament ; therefore, by the Code of 
1639, ** whoever should presume to say or insinuate that tiie 
Army was unlawful or unnecessary should suffer as a rebel," 



» Vol. I. p. 429. * Vol. 1. p. 442. 

* M(».st of the Articl(?8 of this Code *' aro litomlly the same " as thoso issued by 
tlic Karl of Northumberland fur the govemirunt of the Uoyal Forct^s, iu 1C40. 
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Military Co«le.— See (irose's *M. Ant./ Vol. ii. p. 107, note. Chap. II. par. 4C. 
;>rW. The present Duke would ap{M'ar to have the original Articles of 1G39. 
Se<5 :^rd He|x>rt on Ilistoric M»nui!icri])ts (1^72), p. SI. 
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while the OflScers and Men were sworn, not only to allegiance, 
but ** constantly to oppose all seditions and treasons against the 
Royal Dignity." The Code itself was made binding by oath, 
"The Soldiers, holding up their hand or fingers and saying,* We 
hold all these Laws and Ordinances as sacred and good, and will 
conform, fulfil, and keep them to the uttermost of our power.' " 
The Ck)de of 1642, however, imposed no oath, neither was the 
King's name or authority mentioned ; but " any one using words 
tending to the death of the Lord General," was to suffer death. 
Both Codes constrained the Soldier to implicit obedience to his 
Commanding OflScer, and contained an explicit prohibition 
against seditious or mutinous meetings. Sucli a meeting " to 
demand their pay," was, by the Code of 1642, punishable with 
death* 

19. The Administration of Justice was better provided for in 
the Code of 1639 than in that of 1642. The first Article gave 
authority " to the Council of War and the Advocate of the Army 
to enquire of the actors and circumstances of offences committed, 
by the oaths of such and so many " as they thought convenient, 
using *' all means for examination and trial of persons delated, 
suspected, or defamed." This Article had reference to the 
* Justice of Martial Law," and to persons other than Soldiers 
who were deemed to be offenders against the King ; for the 
second Article declared, in words nearly identical with those 
used in the Code of 1642, " That all causes and controversies 
arising betwixt Captains and Soldiers, and all others within the 
Camp, should be heard summarily, and execution done accord- 
ing to the Military Laws by the Council of War," without ap- 
peal, " unless circumstances required stay or deliberation." All 
proceedings in the Marshal's Court were to be truly recorded 
(eyen the Wills and testamentary dispositions being registered 
therein); but neither Code fixed any limit to the General's 
authority, nor laid down any rules for the formation of the 
Marshal's Court, nor for its method of procedure. 

20. In the severity of punishment little difference is to be 
traced in either Code. In that of 1639 by thirty-four, and in 
that of 1642 by forty-three Articles, death was the punishment 
prescribed for various offences. The lesser punishments, besides 
loss of pay or office, fine, and imprisonment, were those of 
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burning the tongue with a hot iron, whipping, bastinado by his 
Officer, riding the wooden horse, bread and water, servile office 
in the Army, besides such other punishments, not extending to 
life or limb, as the Court-martial should award. The gaoler 
and executioner was the Provost ; he was bound to hold every 
prisoner committed to him till discharged by Warrant, and to 
see all judgments, sentences, and commands of the Lord General 
and Council of War put in execution. Both Codes contained an 
Article providing that if Eegiments or Corps failed in their 
duty (defined in the Code of 1642 as retreating ** before they 
came to handy strokes "), the officers and every tenth Soldier 
should be punished with severity, and the other of the Soldiers 
should be put to servile offices in the Army " until by some 
brave exploit they purge themselves." The last clause in each 
Code was in substance and effect that Article which in Lord 
Hardinge's time the Soldiers called " the Devil's Article," viz., 
for punishing indefinitely crimes for which no special Order had 
been set down.^ 

21. During the Eeign of Charles II. the Military Code and the 
Administration of Justice assumed the definite outlines in which 
both were adopted by Parliament in the Eeign of William and 
Mary. The Parliament of the Eestoration gave no sanction to 
Military Law : on the contrary, it established a Militia force in 
each County, committing the discipline to the Lieutenant and 
his deputies, with the aid of the Civil Magistrates, to whom was 
given the power of fine and imprisonment.^ Both Houses were 
teeming with loyalty to the King and abhorrence of the late 
Eebellion; therefore they imposed on every Militia Officer 
and Soldier the oath,^ ** That it is not lawful, upon any pretence 
whatever, to take arms against the King, and that I do abhor 
that traitorous position that arms may bo taken by his authority 
against his person or ap^ainst those that are commissioned by him 
in pursuance of such Militaiy Commissions." 

22. But before the establishment of the Militia, the King had 
been permitted by Parliament, as already mentioned, to retain 
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at his own cost a body of Soldiers ^ designated, for many years 
afterwards, '*His Majesty's Guards and Garrisons," and ulti- 
mately forming the " Standing Army " referred to in the Bill of 
Kights and Act of Settlement. Fearing lest the country should 
have to pay for these Trpops, if Parliament recognized them, 
the King was left to govern them under his Prerogative ; and 
with that view he issued in Marcli 1662-3, with Albemarle's 
advice. Orders (twenty-three in number) for the mustering, 
regulation, and payment of these Troops, six only of which had 
reference to strictly Military oflFenees. " Laws and Ordinances 
of War " were to be thereafter issued " upon more mature deli- 
beration ; " meanwhile authority was given to the General to 
constitute Courts-martial, and to the "Judge Advocate of the 
Forces " to take information and depositions upon oath as occa- 
sion should require in all matters triable before Court-martial. 
"We will (these orders concluded) that in all cases wherein 
any person is to suffer the pain of death, no trial, execution, or 
proceeding be made, but according to the known Laws of the 
I^nd, if the crimes are punishable thereby, or otherwise by 
special Commission under the Great Seal by advice of our 
Judges." 

23. The occasion for " Orders and Articles of War " arose, 
Ist, on the declaration of War by the French King in 1666, 
and 2ndly, on the anticipation of War in 1672. These Articles, 
as will be seen, develop the Military Code and system of 
Military Judicature subsequently established under the Autho- 
rity of Parliament by the first Mutiny Act (and, indeed, now 
existing) for the better Government of His Majesty's Land 
Forces. The substance of these Codes must therefore be 
noticed. 

24. The Code of 1666^ was framed on the model of the 
Parliamentary Code of 1642. The contents were arranged under 
the same twelve headings, with one other (the second with two 
Articles) added, " of Duties to the King ; " imposing in the first 
Article the penalty of death "upon any Soldier using any 
traitorous words against the King's person or authority," and in 
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tlie second, upon the OflScers and men, that oath which the 
Statute Law had imposed on the Officers and Sohliors of 
the Militia force. These '* Orders and Articles of War " were 
put forth " for the better ordering: the Discipline and Grovem- 
ment " of the Army, and all Officra's and Soldiers were enjoined 
to keep and observe them as Military Orders and Articles. 
They were to be read at the head of every Regiment and in 
each Garrison on muster days ; but there could be no pretence 
for saying, as it was suggested in Parliament, that these Articles 
were put fortli as a commission of " Martial Law " against the 
Civil popuhition. 

25. "For the better administration of Justice," the Code 
established: — Ist, a "General Court-martial" for offences 
punishable with life or limb ; 2ndly, " Kegimental " Courts for 
lesser oflFences not extending to such punishment; and 3rdly, 
" Detachment," with the powers of Regimental Courts. The 
General Court was to be appointed by the General in Command 
as often as occasion should require, consisting of thirteen Com- 
missioned Officers, five at least to be Captains, and none under 
that degree when a Field Officer was to be tried. The Judge 
Advocate was to attend, to summon witnesses and to administer 
oaths, but there was no direction that the proceedings should 
be recorded. The Regimental Court was for the trial of Sol- 
diers only, by their Officers ; and the Governor of each Garrison 
was to have the power of forming a Court with similar powers 
by taking in (as occasion required) ** a convenient number of 
Officers of the next adjacent Governor's." The Marshal , as 
theretofore, acting as Gaoler, had no discretionary disciplinary 
powers given him. lie had to hold prisoners committed into 
his custody, but the Committing Officer was boimd to deliver 
with his prisoner " the cause and reason of his imprisonment." 
Within forty-eight hours after the commitment, the Judge 
Advocate General was to be apprised thereof, that he might 
forthwith accjuaint the General and obtain an order for a Court- 
martial or release the prisoner. 

2<). The Civil authority was so far interfered with, that the 
.Fustices were prohibited from imprisoning Officers or Soldiers 
except for capital crimes. Debts were to be proved by oath 
before the .Fudge Advocate General, and to be left for payment 
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for twenty-eight days before Civil remedies for recovery could 
be adopted. Criminal offences against the Civil population 
were made punishable before Court-martial ; but there was no 
prohibition, other than that just referred to, against the action 
of the Civil Magistrate. 

27. If we may believe ilr. Secretary Coventry's ^ statement 
in Parliament, the Articles of 1G72, though bearing the King's 
name and authority, were put forth by Prince Rupert under his 
Commission, and were only to be executed abroad. They con- 
tained no " French Articles," but were in fact a careful collation 
of the best Articles from those put forth during the Civil War 
by Lords Essex and Strafford. Framed on the model of Lord 
Essex's Articles, 1642, they certainly deserve a careful con- 
sideration from those interested in the History of Military Law. 

28. The Sections under which this Code was divided and the 
several duties prescribed were these : — (1) To Almighty God, 
Articles 1 to 6 ; (2) To his Sacred Majesty and Kingly Govern- 
ment, 7 to 10 ; (3) Towards Superior OflScers and Commanders, 
11 to 16 ; (4) In Marching or in Action, 17 to 21 ; (5) Where 
an enemy is subdued, 22 to 26 ; (6) In Camp or in Garrison, 
27 to 36 ; (7) Of Musters, 37 to 53 ; (8) Victuals and Ammu- 
nition, 54 to 58; and lastly (9) For the Administration of 
Justice," 59 to 74. 

29. "After the service of God Almighty, all Officers and 
Soldiers shall serve us faithfully to the best of their skill, 
power, and understanding ;" and therefore an oath of fidelity in 
these terms was to be taken : To be true to the King and his 
lawful heirs and successors. To be obedient in all things to his 
General. To behave obediently towards his Superior Officers 
— in all they should command for the King's service ; and lastly, 
to be a true, faithful, and obedient servant and Soldier — *' every 
way performing my best endeavours for the King's service, 
obeying all orders, and submitting to all such rules and Articles 
of War as are or shall be established by His Majesty."^ In the 
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same spirit,' death was imposed for the use of traitorous words 
against the King, or for enticing or persuading to join or engage 
in any traitorous or rebellious act. 

30. Under the third Section, if any number of Soldiers should 
assemble to take counsel for demanding their pay, death was 
imposed on any Inferior Officers accessory thereto ; and that or 
other punishment was to be awarded against the Soldiers by a 
General Court-martial. Both Officers and Soldiers " uttering 
words tending to Sedition, Mutiny, or Uproar," or hearing 
" any mutinous or seditious words spoken,'' without immediately 
revealing the same to their superior, were liable to such punish- 
ment as a Court-martial should think fit to award ; but dis- 
obedience to a Superior Officer was only to be punislfed by 
dismissal, or such punishment as a Court-martial should award. 

31. Justice was to be administered in the two Courts named 
in the Code of 1666, viz., that of the ''General" for grave 
offences, and that of the Colonel of the Regiment for the leeser 
ones of Discipline. There was, however, no definition of the 
relative powers or authorities of these Courts. The number of 
Judges was not prescribed, but those of either Court were ''to take 
an oath for the Administration of Justice according to these 
Articles or (where these Articles assign no absolute punishment) 
according to their consciences, the bqst of their understandings, 
and the custom of War in like cases." Every Judge was to deliver 
his vote or opinion distinctly ; the sentence was to be by the 
plurality, or with the President's casting voice in case of the 
equality of votes. The Sentence, wlien given, was to be pro- 
nounced by the President, and execution to bo done "on 
Warrant" by tlie Provost Marshal. In Criminal Causes affect- 
ing the Crown, the Judge Advocate GeneraP had to inform and 
prosecute on behalf of the Crown ; and of all proceedings by 
General Coui*t-martial, a Clerk was to be sworn to make a true 
and faithful record. 

32. The Regimental Court had primary Jurisdiction over 



* Turner, writing in 1671, lays down that " it is his duty to inform the Court- 
Martial what tho Civil or Municipal Law providos," that tho Military might not 
infringe upon the Jurisdiction of the Civil Courts. (Pallas Armata, p. 287.) 
While Tytler lavs it down (in 1814), that in Courts-Martial he " haa no judicial 
power,'* p. 353. 
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" all controversies either between Soldiers and their Captains 
and other Officers, or between Soldiers and Soldiers relating to 
their Military capacities ;" but if either of the parties felt him- 
self aggrieved, he had an appeal to the General Court-martial, 
subject to this penalty, — that if he failed to " make good his 
suggestion, he should recompense the other for the trouble and 
charge of such appeal/* The internal discipline of the Eegi- 
ment was in effect with the Captains, in subordination to the 
Colonel, and the Provost of each Regiment carried into execu- 
tion the Sentence of its Court. 

33. There was far less of arbitrary power in these than in 
other Articles of War, either of earlier or later date. I gather 
from them that the office of Provost Marshal (either Eegi- 
mental or Greneral) was to apprehend and hold offenders for 
trial ; and when found guilty after trial, to punish them accord- 
ing to the sentence of the Court. In the execution of these 
dnties no one was to hinder the Provost, except upon pain of 
death ; but, on the contrary, all Officers and Soldiers were to aid 
him, or failing (on his request) to do so, they were to suffer such 
punishment as a Court-martial should award. 

34. A redress of wrongs for the Soldier, or inferior against his 
superior Officer, was also provided. Permission was given to 
him to complain in the first instance to the Colonel, who (on due 
proof) was to redress the wrong, or, failing to do so, the party 
grieved might apply to his General for redress, subject to the 
wholesome punishment by Court-martial "if the accusation be 
false." Under no circumstances, however, was the Soldier to 
** take his own satisfaction." 

35. These Articles — only to be brought into operation abroad, 
as it was alleged by Secretary Coventry — made no reference to 
the Civil power, and the jurisdiction of the Magistrate was not 
ostensibly interfered with. The King, however, in December 
1672, issued a Proclamation ^ (which the Commons presented as 
a grievance) enjoining his subjects to appeal to the Officer for 
protection against any injury from the Soldier ; and in case of 
need, through a Seci-etary of State, to His Majesty, that he (and 
not the ordinary Common Law Tribunals) might give relief to 
the person injure 1 and punish the Soldier.' The Proclamation 

» VoL I. p. 453. 3 Vol. I. p. 61. 
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was no doubt within the preamble of the Petition of Bight, and 
was intended to operate " as a measure exempting the Soldier 
from the ordinary course of Justice." It occasioned, therefore, 
a strong feeling of opposition to be manifested in Parliament, 
and revived fears (never altogether dormant) against the 
re-introduction of " Martial Law " by Royal Proclamation. 

36. Contrasting the Codes of 1666 and 1672, with regard to 
infliction of punishment, the latter was far more lenient than 
the former. In the first there were 42, but in the other only 

. 22 Articles whicli awarded the punishment of death. Running 
the gauntlet and imprisonment in irons were added to the 
lesser punishments in the Code of 1666, which in other respects 
remained much the same in each, except that power was given 
by that of 1666 to inflict "arbitrary punishment," or as other- 
wise expicssed, ** arbitrary correction," which, so far as regards 
the expression used, is not to be found in that of 1672. 

37. On tlie Rebellion of Monmouth, James 11. put forth 
Articles of War (sixty-five in number), to remain in force during 
the Rebellion ; but the later Military Code of James II., dated 
1686, was in substance that of 1672, with clauses omitted and 
added,^ besides such other modifications as may be easily ex- 
plained. First, to the Oath of Fidelity was added the substance 
of the Militia Oath against the unlawfulness of taking up arnis 
against the King. Secondly, to the Article (14) against Mutiny 
were added words inflicting capital punishment ** on any person 
who should presume so far as to raise or cause the least Mutiny 
or Sedition in the Army." To the 4th Section, two Articles (17 
and 18) were added, inflicting capital punishment " on Murder 
or wilful killing of any person," and the like punishment " on 
robbery or theft committed by any person in or belonging 
to the. Army." To the last Section was added the Devil's 
Article (64), with this proviso, *' that no punishment amounting 
to the loss of life or limb be inflicted on any offender in time of 



reducing 74 throng 
omission of 14 to 



» From Code of 1672 ; viz., 10, 24, 26, 27, 37 to 42, 44, ^ ^^^ «« 
45, 50 [incorporated with 38], 51, Total oi "64 
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Peace, although the same be allotted for the said offence by the 
Articles and the laws and customs of War." 

38. The Code was altered in one other important particular, 
viz., in being made applicable to " rebels " as w ell as to enemies ; 
BO that (as in Monmouth's Bebellion) it might have been used 
against the Civil Community as such.^ The King also put 
forth Directions with regard to Military Discipline, which are 
incorporated in a subsequent Chapter.^ 

39. Such, then, was the Code which was in force when the 
throne was declared to be vacant by the abdication of James 11? 
The Army were pledged by their oaths to his service, and when 
the Scotch Eeriments refused to obev the orders of William HL 
but went on their way northward, declaring that * " James " was 
their king, the interference of Parliament became a political 
necessity, arisiug from no ordinary circumstances, but certainly 
not from a desire to ameliorate or amend the 3Iilitary Code. 
Had Parliament not expressly sanctioned the change of dynasty, 
the punishment of the Soldier for 3Iutiny or Sedition against 
William III. would have been impossible. Hence the 3Iutiny 
Act of 1689, with its annual renewal, always encountered 
a strenuous opposition for many years at the hands of the 
Jacobites. 

' The Cude here referred to — which is printed in Grose, * M. Ant./ Vol. ii. p. 139 
— was put forth tj g«)verii the Camp at llounslow. There waa another code of 
earlier date, jmlging by the references in the Court-martial TriaLs. See aLso 
Bule« for regulating Courts-martial, C. M. Bk. (114), p. 49. 

« Chap. VII. par. 9. 

» It must not be forgotten that James IL put in force the old laws (see these 
printed. Vol. I. p. 351), against desertion, and got soldiers condemned to capital 
punishment as felons. King v. Dale (note p. 33, yo9i\ 

* Vol. 1. pp. 142. 497. 



e^ 



20 Military Code after the Mutiny Act. Chap. II. 



CHAPTER II. 



THE MILITARY CODE AFTER THE MUTINY ACT. 

1. The political attitude assumed by the Regiments on the 
Scotch Establishment in declaring for King James II., and their 
open Mutiny in his favour, obliged Parliament to confer upoD 
William III. those Statutory Powers for the suppression of 
Mutiny which are to be found in the Act printed elsewhere.* 
In the circumstances under which the country was placed, and 
regarding the urgency of the evil that needed an immediate 
remedy, no wiser measure could have been framed. In the 
short interval that elapsed between the appointment of the 
Commons' Committee to frame the Bill on the 13th and its 
acceptance by the Lords on the 28th of March, great Consti- 
tutional questions had to be debated and settled. Without 
giving any sanction to the undefined Prerogative of Proclaiming 
*' Martial Law," or dealing with any other than those semi-politi- 
cal oflfences which then threatened the State with destruction, 
Parliament adopted — as will be clearly seen on a comparison of 
the Act with the preceding Articles of War — the existing 
Military Tribunals for their punishment ; and, instead of exalt- 
ing their own power by weakening that of the Crown over the 
Army, the two Houses confirmed and strengthened the latter 
by their Legislation. 

2. In a carefully-worded Preamble, which, after nearly 200 
years of party crmflict, now remains, with but trifling amend- 
ments, as it was originally placed upon the Statute Book, the 
framers of the Act, while upholding the provisions of the Great 
Charter, " that no man should be prejudged of life or limb, or 
subjected to any kind of punishment by Martial Law or other- 

» Vol. I. pp. 142, 497, and ^ti. Appendix (A). 
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wise than by the judgment of his Peers and according to the 
kno^m and established Law of the Realm," nevertheless declared 
the necessity, so long as the Army was on dnty, " of retaining 
an exact discipline." Not dealing with mere offences against 
discipline, but with those which would have rent the State 
asunder had Parliament not declared in fEtvour of William 
III., and constrained the Army to allegiance, they limited 
their enactment thus: — ^"That every person mastered and* in 
pay as an Officer or Soldier in the King's Army found guilty by 
Conrt-martial of exciting, causing, or joining in any mutiny or 
sedition, or of desertion from the Army, should suffer death 
or such other punishment as that Court should award." The 
effect of the Act was, therefore, to leave all ordinary Military 
offences to be dealt with, as heretofore, by the Cro^-n alone, 
but to give Parliamentary sanction to the infliction of Capital 
Punishment for certain specified offences which, whether 
regarded as Military or Political, it was expedient should be 
summarily punished by Courts-martiaL 

3. Direct authority was then given to the King or to the 
General of the Army to grant his Warrant to Officers (not 
under the rank of Colonel) for assembling Courts-martial from 
time to time for the punishment of offenders. These Statutory 
(as distinguished from Prerogative) Courts were never to consist 
of less than thirteen Officers — of the rank of Field Officers for 
the trial of Field Officers, or of Captains for the trial of other 
offenders. In all cases they were to have the power of swear- 
ing witnesses giving evidence before them, and the life of 
the accused was guarded by other securities laid down in t 
Statute : thus, " where the offender may be punished w i 
death," the Judges were to be sworn upon the Holy Evangel! 
** well and truly to try and determine according to the evi ) 
the matters then pending between the King and the P ** 

— they were to proceed in the trial " but between the 
8 A.M. and 1 o'clock p.m.,'* and nine of them at le \ 
concur in the Sentence. Lastly, the Act- 
fur the protection of the Civil Community- 
months' duration. 



* •'Or'* in the Mutiuy Act tUl the 6th uf Anne 
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4. The Act, however, contained (as will be seen) one other 
Section, to which special reference must be made. Having, in 
the preceding Keign, establislied the Militia as localized forces 
under the command of the Lord Lieutenant, aided as to disci- 
pline by the Civil Magistrate, Parliament did not see fit on 
this occasion to alter these arrangements; a Declaration was 
therefore inserted that nothing in the Mutiny Act "should 
extend or by any ways be construed to extend to or concern 
any of the Militia Forces of the Kingdom." 

5. Thus limited, the Act operated (1) only on " the Standing 
Army within the Kingdom," and (2) for the punishment of 
certain specific oifences enumerated^ When abroad, or for 
smaller ofiences at home, the Army was punished under the 
Articles of War put forth by the King or by the General Officer 
in Command. I cannot agree with the evidence, recently laid 
before Court-martial Commissioners to the effect, " that for the 
first twenty-eight years, from 1689 to 1717, there was a Mutiny 
Act alone, without Articles of War."^ The Royal Sign-Manual 
Warrants of William III. show the contrary, while it is clear 
that Bruce, when he wrote his * Military Institutes ' * in 1717, 
had before him a printed copy of Queen Anne's Articles of 
War for his quotation from the 52nd — " that the Officers on 
Court-martial duty should be sworn not to receive any present 
or gratuity, directly or indirectly," for the discharge of their 
Office — is precise, and not to be found in the Military Code of 
the succeeding Reign. During these twenty-eight years, the 
Mutiny Act was not always in force f and even when in force, 
provided only partially for the Military discipline of the Army 
by six disciplinary sections which could not either supersede or 
answer the necessity for the more complete Code laid down in 
the Articles of War. 

6. Clauses relating to other matters than those of Mili- 
tary Discipline were from time to time added, imtil, at the 
close of Queen Anne's Reign, the Act contained enactments 
for Mustering the Army and for punishing false musters, for 
Billeting the Troops and payment for their quarters, for 

' Quoftions 4085 and 413(». The Witness was under the impression that tlM 
Military Code, »»r rather the Mutiny Act, liad never ])een revised or re-writton. 
« iMx) p. 308, and Chap. III. par. 12. 3 Vol. I. p. 389. 
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Impressment of carriages, and for many other miscellaneous 
necessities which had previously been regulated by Royal 
Warrants and enforced by Court-martial punishment without 
Statutory Authority. These it is not intended here to discuss, 
but it may be well to follow those Enactments which relate to 
Military Discipline until Articles of War for the Grovernment of 
the Army at home — first during the Rebellion in 1715, and then 
in 1717 — were put forth with Statutory Authority. 

7. Viewed in this aspect, the Act underwent little alteration 
during the Reign of William III. In the sixth,^ but in 
no later one, a prohibition was inserted that no Officer of the 
President's Regiment should sit or vote on a Statutory Court- 
martial ; and in the ninth and last Act,^ the Sections relating to 
Mutiny and Desertion were extended " to such Forces as the 
King had then on Foot in Ireland." At the close of his Reign, 
the Duke of Marlborough was appointed to the command of the 
Army in Holland ; and, by his Commission of June, 1700,^ he 
had that authority which the King himself had formerly exer- 
cised, of making " Rules and Ordinances for the Government of 
the Army," and of punishing all convicted offenders against the 
same by Courts-martial. The Officers forming these Courts were 
to be Field Officers or Captains, " whereof seven at the least 
were to be a quorum, and to judge of all crimes against the said 
Ordinances by a majority of voices." The Sentence of the 
Court was to be put into immediate execution or to be sus- 
pended at the discretion of the General. The Array abroad* 
was governed under Royal, and not under Statutory Authority, 
and throughout this Reign the Law remained substantially the 
same. 

8. When Anne ascended the throne, amendments were intro- 
duced into the Act which must be noticed, as several of these 
in the Preamble are of Constitutional importance. In the 
first place, each Mutiny Act — after the first of Anne's Reign — 



* 6 & 7 WiU. and Mary, c. 8, sec. 3. 

« 13 k 14 Will. III. c. 2, sec. 33. The Mutiny Act of 1846 (sec 6), prohibited 
the Commanding Officer of the prisoner's regiment from being President of the 
Couit-Martial which tried him. It was with<lrawn in 1854 (see sec. 13). 

» Vol. I. p. 490. ^ VoJ. I. pp. 187, 540; Vol. II. pp. 176-7. 
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was, by the insertion of an Introductory Clause, made both to 
define the purposes and to limit the numbers of the Standing 
Army. The purposes originally assigned in the Preamble ^ were 
(a) " the Present War, (6) the Safety of the Kingdom, (c) the 
Common Defence of the Protestant Religion, and (d) the 
Eeduction of Ireland." Ireland being reduced, the {e) " War 
with France" was assigned for (d), and continued in the Pre- 
amble till 1701, when (/) '*the Preservation of the Liberties 
of Europe" was placed in it.^ In 1705^ and until 1710, "the 
time of War " justified the continuance of the Army for the 
purposes previously alleged ; but in 1711, as War could not 
be referred to, the original purposes (b, c, d^f) were retained. 
In 1712* the necessity for the continuance of the Army was 
placed on more intelligible grounds, as (^) " a Guard to Her 
Majesty's Royal Person, (fc) the Safety of this Kingdom, and 
(A) the Defence of Her Majesty's Dominions beyond the Seas." 
During the Rebellion of 1715*^ {%) its suppression was substi- 
tuted ® as the reason for the continuance of the Army, but in the 
Act of 1716,^ the Rebellion being suppressed, was of necessity 
abandoned, leaving {g) " the Guard " and (6) ** the Safety " as 
the only reasons for the Army, until, from 1726 up to 1812, 
Parliament settled down " to the Preservation of the Balance of 
Power in Europe." ® 

9. The limitation of numbers was first introduced when the 
Preamble, in the Act for 1712, affirmed " it was judged necessary 
that a number of Troops, not exceeding 8000 men, be kept on 
Foot" for Guard and Safety, "and also a certain number 
(which was undefined) be kept for the Defence of His Majesty's 
Dominions beyond the Sea." ® This limitation created a Par- 
liamentary Compact, that no larger number of Soldiers than 
Mas here stated should be continued on foot by the Cro^n 
during the period of time to which the Act had reference." 
Nor was it till the year 1814 that all the several Establishments 



» 1 WiU. and Mary, Sess. 2, c. 41. » 1 and 14 W^ill. IH. c. 2. 

* 4 & 5 Anne, c. 22, and 9 Anne, c. 9. * 12 Anno, c. 13. 
» 1 Geo. I. and 11. c. 34. • In lieu of (//). • 3 Geo. I. c. 2. 

• 13 Geo. I. 0. 4. » 12 Anne, c. 13. 
'<' Vol. I. pi>. 86, 94 ; p. 2C2, note ; Vol. II. p. 128. 
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for Troops abroad or elsewhere were thrown into one Establish- 
ment ayailable at any part of the Empire. 

10. The next amendment in the same Act has an important 
bearing on the general powers of the Crown to declare Martial 
Law, for in the second paragraph of the Preamble/ the words 
**in the time of Peace" were inserted after "subjected," and 
" within the Bealm " after " punishment." The Crown, therefore, 
was no longer restricted by StattUe from exercising the power (if 
otherwise valid) of declaring Martial Law in times other than 
those of Peace, or in places other than within the Eealm. As 
the Act was also extended to Ireland, the Preamble was further 
amended by inserting after " Service " the words " within this 
Realm or the Kingdom of Ireland," and a Section added to the 
Enactments for carrying out this object. 

11. Hitherto no statutory provisions had been enacted for the 
Government of the Army out of England, but, to effect this 
object. Sections (36 to 38) were introduced into the same Act, 
whi(!h enabled the Court of Queen's Bench or the Justices of 
Assize (with a Jury of the County in which the Court happened 
to be sitting) to punish any Officer or Soldier who out of 
England or on the high seas should (1) hold correspondence 
with any Rebel or Enemy, or (2) raise Mutiny or Sedition in the 
Army, or (3) refuse to obey his Superior, or (4) resist any Officer 
in the execution of his Office — the offi^nce first mentioned as high 
treason, and the others as felony. 

12. Neither had any reference whatever been made in prior 
Acts to the power which the Crown had exercised of issuing 
Articles of War, though it must have been within the cogniz- 
ance of Parliament that such had been issued, and that the Army 
was in fact governed by them. In the Act which we have now 
tinder consideration, this reserve was broken, and a Declara- 
tion inserted that nothing in it should be held to abridge His 
Majesty's power to establish Articles of War, erect Courts- 
martial, and inflict penalties thereimder, as might have been 
done beyond the seas in time of War before the Act was passed.' 
To enforce these Articles in this country, and for the punish- 
ment of crimes and ofiences committed against them abroad, 



» 1 Anne, scow. 2, c. 20. * Sec. 30. 
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the Cro^Ti was authorized to erect Courts-martial ^ here; and as 
Desertion from the Army abroad was not a Statutory offence 
under any prior Mutiny Act, this one provided that, upon sworn 
information, a Justice might "for example's sake" send any 
such Deserter before a Court-martial to be transported to his 
liegiment for punishment. 

13. The Law, as I have here defined it, remained without 
alteration during the Wars of Marlborougli, but after the Peace 
of Utrecht the Mutiny Act needed several revisions. The tenth 
Act of this Reign* was the first ever passed for the Grovem- 
ment of the Army in time of Peace, and was intituled " An 
A(;t for the better Regulation of the Forces." Death as a 
punisliment was altogether withdrawn from the Militarj' Code; 
and this leniency was the chief cause (if we may believe the 
Duke of Newcastle speaking before Parliament in 1749*) of 
the Rebellion of 1715. The theory which this Act (the 12th 
Anne) originated with an intention of mercy became in 
eifect, by the substitution of punishment in the next Reign, a 
means of cruelty. It placed all crimes in one class or cate- 
gory, and for any oficncc limited the punishment to such as 
should "not extend to life or limb." Therefore for Mutiny, 
Sedition, or Desertion (theretofore punishable by death with a 
discretion to inflict a lighter punishment), or for refusal to obey, 
drawing or lifting a weapon against, or resisting an 0£5cer, 
the same measure of punishment was declared, viz., such as 
should not "extend to life or limb" of the offender. The 
CroNMi thus became powerless to suppress the political actios 
of the Army in favour of the Pretender, through the Agency of 
Military Tribunals. 

By the same Act, a general power* was given to inflict Cor- 
poral Punishment by a Court-martial "for immorality, misbe- 
haviour, or neglect of duty " — words which enabled the Ciown 
to enforce against the Soldier tlie obligation which by the 
terms of his enlistment was laid upon him to serve the Ciown 
faithfullv. 

14. The discipline of the Army abroad was left entirely in 
the hands of the Crown (those Sections giving a Jurisdiction 



> StM'. 41. - 12 Anno. c. 13. ' 11 Pari. \\\A, p. 141. « Sec 3. 
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to the Queen's Bench and Justices of Assize being withdrawn), 
and an express legislative power — though limited — was con- 
ferred upon the Crown to make Articles of War; to consti- 
tute Courts-martial for the trial of anv crime or offence bv 
such Articles, and to inflict penalties by sentence of snch Courts : 
the power being expressly limite^^l in its terms to the Dominions 
of the Crown beyond the sea (Ireland excepted), and was to be 
exercised — as theretofore it had been exercised — beyond the seas 
in time of War. 

15. The Eeign of Greorge L was the advent to Civil Com- 
motion, and in the year three separate Mutiny Acts were passed. 
The first Act,^ which received the Boyal Assent on the 3rd June, 
bore the same title as, and was a renewal of, the mild Code of the 
12th Anne ; but, after a message from the Throne had announced 
to both Houses that a Eebellion was imminent, a Bill for '' the 
better preventing Mutiny and Desertion** was passed, and re- 
ceived the Royal Assent on the 2nd of August. This second * was 
the re-enactment of the original Act of 1689, with a protecting 
clause against actions at Law, and another giving express 
authority to the Crown (in wider terms than would now be 
sanctioned) to make Articles of War under Royal Sign Manual 
for the better Government of the Forces at home. 

16. The third Act, which received the Royal Assent on the 
23rd March 1715 (O.S.),^ stamped upon the Military Code 
that penal character which for some years made it a reproach 
to an Englishman to be a Soldier. Under the previous Acts 
two separate Codes existed : the mild one of the 12th of Anne, 
and the severe one of 1689 — made more severe by the almost 
unlimited power of the Crown to declare new offences by 
Articles of War. This (third) Act adopted one classification 
of crime, and one measure of punishment ; but, in lieu of that 
contained in the 12th of Anne, subi»tituted Capital Punishment 
for every offence, but with a discretion to award such other 
punishment as the members of the Court-martial should see 
fit. Thus " one of the glories of our English Law," as Black- 
stone terms it — viz., an ascertained quantum of punishment 
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for every oifence ijnposed according to the rule of Law, and not 
at the caprice of the Judges ^ — was extinguished, for, as he adds, 
if punishments are to be the private opinions of the Judge, then 
" men would be slaves to their Magistrates, and would live in 
Society without knowing exactly the conditions which it lays 
upon them." Such, however, was the condition of the Army, 
so long as this Statute remained in force. 

17. After the Rebellion had been crushed, it was the duty of 
Parliament to take under review the powers which in an emer- 
gency had been conceded to the Crown for the government of 
an Army, the main body of which had disappointed the rebels 
by their faithful discharge of duty,^ though some members had 
been found guilty of desertion and punished with death.^ At that 
period many Constitutional objections were urged which have 
prevailed against the Military Code as embodied in the Mutiny 
Act and Articles of War ; but as it would be tedious to carry 
down in detail the history of each modification as and when 
made, I pro^wse here to state briefly a few of the principal 
subjects of controversy, and to show how these difficulties were 
either then or subsequently disposed of. 

18. Unfortunately the very existence of the Army was a sub- 
ject of controversy ; for, had the necessity of its continuance been 
admitted, the difficulties incident to legislation would have been 
materially lessened. As it was, a strong minority would have 
gladly seen theMilitary strength of theCrown first diminished, and 
then altogether extinguished. To legislate for Army Govern- 
ment was therefore distasteful to many, who were apprehensive* 
that in giving Statutory powers to the Crown for the punishment 
of the Soldier they were incidentally both sanctioning and per^ 
petuating the principle that a Standing Army was essential for 
the i)rotection of a free maritime State. 

IJ). IJut, waiving these considerations and accepting for some 
time at least the incubus, first of 7UU0, and ultimately of 17,000 
men, disjMjrsed as Guards and in Garrisons throughout the king- 
dom, were they to be organized in localities and governed by the 



' Vol. iv. Com. p. 371 : hihI DcbaU" of 1749, ii» Vol. I. p. 103. 
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Civil Magistrate as the Militia ; or were they to have " Articles 
and Orders " enacted ^ by Parliament for their discipline, as was 
the case with the Royal Navy ? These were the preliminary 
difficulties needing solution. The localization of Eegiraents 
was urged by those statesmen who objected to our keephig up 
the Army as a separate caste, alienated from the habits and 
sympathies of their fellow citizens, and moved about from 
month to month, that no attachment might spring up between 
them. It was, however, opposed successfully by the Duke of 
Marlborough,^ and abandoned. The government by the Civil 
Magistrate was for some time held in abeyance, but the vote in 
supply (which always precedes the Act) having established the 
Army for one year, Sir Robert Walpole used his influence in 
favour of the renewal of the Mutiny Act, pointing out that, as 
the Army existed, it ought, for the welfare of the State, to bo 
kept in discipline by the Military, and not punished by the Civil 
Magistrate.^ The analogy of the Navy, as a force permanent 
and constitutional, was not adopted ; and therefore the proposal * 
to enact Articles of War for the Army met with little encourage- 
ment, and failed. 

20. These points being settled, the real difficulties of the case 
presented themselves. Was Parliament to concede to the 
Crown legislative power to declare offences — to erect tribunals 
— ^and to inflict punishments, contrary to the fundamental prin- 
ciples of English justice ? A precedent could certainly be cited, 
where an English Sovereign had obtained such powers from a 
** servile " ParUament,* but only in the time of arbitrary power 
and when Parliament scarcely existed for any other purpose 
than that of registering the ordinances of the Sovereign. The 
Articles of War hitherto made by the King had been (as we 
have seen) issued as Military Orders which, under his oath of 
allegiance and service, the Soldier was held bound to obey ; 
great caution was therefore needed in giving legislative sanction 
to such rules. 

21. No such caution was, however, exercised ; for Parliament 
enacted • that the King might establish Articles of War, and 



« 13 Car. IL c. 19. » Vol. I. p. 218. * Vol. I. p. 153. * Vol. I. p. 147. 
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constitute Courts-martial, with power to try any crime or 
offence and to inflict any penalties. It is therefore scarcely to 
be wondered at that a power so unlimited in its extent and 
meaning should have formed a subject of Parliamentary contro- 
versy until restrained. This was done in the year 1749, when a 
proviso ^ was inserted " that within Great Britain and Ireland " 
no person should be adjudged to suffer any punishment extend- 
ing to life or limb except for such crimes as are so expressly 
punishable by the Mutiny Act — a protection which, limited as 
originally framed,^ is still to be found therein.^ 

22. But further: the 3rd Act not only too frequently and 
for trifling offences awarded the pimishment of death, but 
a provision (which was to be found in it), enabling the Crown, 
or Military Officers, to declare the causes of death, pre- 
sented a far more serious objection, thus : *' Every Officer or 
Soldier who should refuse to obey the Military orders of his 
Superior Officer" was liable to capital punishment. The Army 
being then under the personal command of a Sovereign, abso- 
lutely irresponsible — for, according to our Constitutional theory, 
he could do no wrong— the danger of this enactment was not 
exaggerated by the Lords, when, in their protest, they declared 
it to be a violation of the fundamental Laws of the Bealm, ** by 
which the commands or orders of the Crown are bound and 
restrained within the compass of the Law; no person being 
obliged to obey them if illegal, but punishable by the Law 
should he do so, notwithstanding such orders or commands 
proceed from the King."* However oppressive to the Civil 
Community, or coercive against Municipal rights or institutions, 
the Inferior must obey the orders of his Superior Officer at the 
peril of Capital Punishment by a Court-martial summoned at 
his instance. And his injured fellow-subjects were left without 
legal redress,** because the same Act contained, as we have seen, 
clauses which practically exempted the Soldier from trial by the 
Civil Tribunals. 



> 22 Geo. II. c. T), 8. 57 ; Vol. I. p. 147. 

* Si^e King r. SuddiB, 1 Eiist. Roj). p. 310. ' Sec. 1. 
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23. The alterations made in the Act of 1718 placed some 
limitation upon this penal obedience by using the words " who 
shall refuse to obey any Zat^j/t^Z command of his Superior Officer." 
Ill 1733 the increase of the Army was opposed by several 
speakers, mainly from the danger to which this authority over 
the Army exposed the State. Discontent continued to be ex- 
pressed until, in the year 1 749, after an angry debate, the w ords 
were altered thus: "To disobey any lawful command of his 
Superior OflScer," which now stand in the Military Codo^ — 
a slender security in itself against the perpetration of an 
irremediable act of violence, should the lawfulness of the com- 
mand be of a doubtful or controversial character,^ and one 
of little practical value should the Officers who give the com- 
mands be d^peradoes instead of gentlemen. 

24. It need not be a matter of surprise to learn that the 
extension of the Military Code to persons other than Officers 
and Soldiers in pay was most narrowly watched in Parliament 
until the punishments were mitigated and the Administration 
of Justice settled in public confidence. The first Extension 
was in 1708, when those serving as " Volunteers " without pay 
were brought under the Act,^ then in 1715,* by the 3rd Act 
the "Invalids" — ^that is. Corps or Regiments composed of 
Pensioners acting under the command of retired, reduced, 
or lialf-pay Officers, who thus originally became liable to 
trial by Court-martial and so continued until 1783 — were in- 
cluded In 1754, the Local Army of the East India Com- 
pany was brought under a special Mutiny Act,*^ and in the 
same year the Local Troops raised to serve with the British 
Army by the Governors of the American (in 1807 ® extended to 
all) Colonies, were brought under the Imperial Act.' Within 
two years, by the Militia Code of 1756,® the English Militia, 
hitherto exempt, were made liable to the Act, and the last great 
Constitutional struggle was on Mr. Fox's opposition, in 1788, to 
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the enactment making the Civil Artificers — then to be enlisted 
as Sappers — liable to Military Law. From this period Parh'a- 
ment has manifested what by contrast appears to be a singular 
indifference to the extension of the Act. 

25. It is a matter of surprise that no more effectual effort 
was made to frame and enact a classification of crime or punish- 
ment other than that laid down in the 3rd Act of 1715 ; for 
" one of the greatest advantages of our English Law is that 
not only the crimes themselves whicli it punishes, but also the 
penalties which it inflicts, are ascei-tained and notorious — nothing 
is left to arbitrary discretion — the King by his Judges dispenses 
what the Law has previously ordained, but is not himself the 
Legislator." ^ No such attempt has been made, nor has Capital 
Punishment been withdrawn from the Statute Book, to the same 
extent with regard to Military as it has for Civil Crimes. The 
reform of the Criminal Law has not reached the Military Code. 

26. But the punishment of death, though often awarded by 
Courts-martial for Desertion and sometimes for Sedition (as 
cursing his Majesty ^) was not always carried into execution. 
When several men were sentenced for one common offence, an 
expedient was resorted to — as early as the reign of William and 
Mary, and continued in the Service during the Peninsular War 
— of ordering the condemned criminals to draw lots for their 
lives. Thus, in 1G9G-7, William IIL extended his mercy to two 
out of three prisoners, by " ordering the three condemned Sol- 
diers to draw lots, and that he only on whom the lot of death 
do fall be executed ;" ^ and the Duke of Wi^llington, in 1813, 
having ptirdoned some and ordered others for execution, added 
to his orders, ** That the remainder of the prisoners should draw 
lots for one more to be executed by being shot according to the 
Sentence of the Court-martial." * 

27. Again, by the Sovereign or the General in Command, 
" Corporal " was substituted for " Capital " Punishment awarded 
by the Court, the prisoner escaping with his life after a thrash- 
ing.* For many years there was no legal sanction for this 
course, and the Crown w^as advised in George I.'s reign that 



» Blarkstone (1750), Vol. i. p. 415. « Vol. I. p. 519. 
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though the Sentence might be remitted it oonld not be changed.^ 
** Let the prisoners," wrote the Doke of Wellington, *^ have the 
choice of suffering Corporal Punishment, or to be execut«ed ac- 
cording to sentence. Those who prefer to be executed are to 
be shot ; those who prefer corporal punishment are to receive a 
punishment not exceeding 300 lashes." ^ 

28. Death for Desertion — which might not be too severe 
a punishment where the Soldier went over from the Array of the 
House of Orange or of Hanover to that of Stuart during the last 
century — ^was gradually withdrawn from the Code. First, in 176(>, 
a discretion was given to Courts-martial, in cases where they 
thought death too severe a punishment, to award transportation 
for life or for years in Regiments serving abroad ; and then, in 
1803, Desertion was declared Felony, punishable with trans- 
portation. If the man wrongfully returned to this country, the 
Capital Punishment was then to be inflicted ; but, as a rule, such 
punishment for ordinary Desertion ceased to be inflicted.' 

29. Corporal punishments of various Idndf?, " not extending 
to life or limb," could, as we have seen, be inflicted by Courts- 
martial for " immoralities, misbehaviour, or neglect of duty ;" 
but first the commutation, and later the abolition of this punish- 
ment was steadily sought from Parliament. In 1812 both 
Houses accepted the principle that "imprisonment might be 
inflicted as an alternative punishment for minor offences," * and 
a limitation was first impeded upon the number of lashes to be 
inflicted, — 300 being fixed upon as the limit. From that 
time the controversy raged with more or less earnestness, until 
in the year 1868 the power to sentence any Soldier to Corporal 
Punishment for any offence whatever committed during the 
time of Peace within the Queen's Dominions was withdrawn 
from the Act.' 

30. The Military Code continued for many years without 
material alterations, other than those which have been already 
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mentioned in 1717. Many of the severer enactments were then 
withdrawn from the Act and placed in the Articles, the dis- 
ciplinary Sections of which (so amended) are given in the 
Appendix (A), and the Articles of War, laid upon the table, will 
be found printed at length in the Journals of the House oi 
Commons.^ This year, therefore, will furnish a starting-poinl 
from which to review the Military Law in the practical portion 
of this Work. 

31. Until the year 1828 the Mutiny Act underwent verj 
little organic change. In the year 1717 it numbered 53, bui 
in the year 1828 103 Sections. The order in which the Ad 
was originally framed was but little altered, and the Section! 
that were from year to year added, related rather to tlw 
Administration than to the Discipline of the Army. 

32. The Articles, so far as I can trace, stood upon ih( 
model of those of 1717 until 1742; but from this year til 
1828, they were (as those of 1672 and 1686) grouped unde 
different Sections, which in 1748 were twenty, and in 1821 
twenty-four in number. They stood thus in 1748 as 11! 
in number:— (1) Divine Worship, 0; (2) Mutiny, 5; (3) En 
listing Soldiers, 2 ; (4) Musters, 7 ; (5) Kations, 4 ; (0) De 
sorters, 4 ; (7) Quarrels and sending Challenges, 5 ; (8) Sutling 
3 ; (9) Quarters, 5 ; (10) Carriages, 1 ; (11) Crimes punishabl 
by Law, 2 ; (12) Redressing Wrongs, 2 ; (13) of Stores, 4 ; (14 
Duties in Quarters and in Field, 26 ; (15) Administration o 
.Justice, 25; (16) Entry of Commissions, 1 ; (17) Half-pay Officers 
2 ; (18) Effects of the Dead, 2 ; (19) Artillery, 2 ; (20) Relatin] 
to the foregoing Articles, 3 ; the concluding being the Devil' 
Article — whicli is not to be found in the Articles of 1717-42. 

33. In 1828 they stood as 135 in number, thus : — The Section 
1 to 14 as before set out, except that Section (4) had only ! 
Articles, (0) was increased to 7, (8) to 5, (13) to 6, and (14) wa 
reduced to 22 Articles. From [15] to [24] Sections the orde 
stood thus :— [15] Rank,^ added in 1784 and 1794 as 7 Articles 
[16] Administration of Justice, 30 ; [17 ^J Accounts, added ii 
1784 as 3 Articles; [18] Entry of Commissions and Leaves o 
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Absence, as 1 Article ; [19] Eflfects of Dead and Deserters, as 
4 Articles ; [20] Artillery, as 3 Articles ; [21] American or 
Colonial Troops, first added in 1755 as to American Troops, 
2 Articles; [22] Troops in the East Indies, added in 1785 as 2 
Articles ; [23] Troops on board ship, added in 1795, as 1 Article ; 
[24] As to the foregoing, as 5 Articles. 

34. In the year 1829 the Military Code underwent entire 
revision, the Mutiny Act being remodelled and reduced to 78 
Sections, while the Articles were re-cast and thrown into 7 
Sections only, as — (1) Public Worship, 6; (2) Crimes and 
Punishments, 7 to 67 ; (3) Courts-martial, 68 to 93 ; (4) Mis- 
cellaneous Duties and Obligations, 94 to 112 ; (5) Returns and 
Accounts, 113 to 123; (6) Rank, 123 to 129; (7) Application 
of the Articles, 130 to 135, the total number of the Articles. 
In 1830 the place of some few Articles was changed and 
9 others added,^ relating to malingering and self-mutilation 
and disgraceful conduct. 

35. Numerous alterations were made in 1844, and in 1847 
the Military Code was again revised, and the Act increaij*^ 
as from 83 Sections in 1846, to 103 Sections in 1847.^ In 
1848 the provisions relating to Limited Enlistment were added, 
and the Articles of 1847 were re-arranged, and the Sections 
increased in number thus: — (1) Duties and Obligations, 1 
to 34; (2) Crimes and Punishments, 35 to 108; (3; Courts- 
martial, 109 to 146 ; (4) Rank, 147 to 153 ; (5) Application of 
the Articles, 154 to 159. 

36. The Code continued in this shape until the year 1860, 
when it was again re-cast, the substance of it being the same. 
The Act was reduced from 105 Sections in 1859 ^ to 97 in 18^>;, 
and the Articles — the same Sections being f>reserved — w^.-n^ 
increased from 161 in 1859, to 195 in 1860. But the hhifting 
of Sections and Clauses was such as to puzzle the readers of the 
earlier and later Codes. 

37. The present Code, in regard to the Disciplinary Clau*^:^ 
thereof, is printed in the Appendix.* At the foot of each Section 
of the Act and Articles there will be found such detailed infonna- 
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tion as thr rraler nsv i>:«5?iyT desire for reference. As each 
3Ii:itarv ?n:-ir!:: if de??irAd to make himself familiar with the 
content.* 'if the A^t ani Articles * ** 30 far as it is necessary for 
the i^rioTvwTi^ o: the »iiities of members of a Court-martial," 
these extract? are lisiirrti to that object. The form of Court- 
martial pr*>>r*iinj!S i? aW* ei^en,' with those Sections of the 
Qaeen'> Re2Tilati'>ns* which pr-Etscribe the mode in which these 
shall be con Ir.ctei. 

38. Before c'ltfin^ this historv I cannot forbear this remarl 
that one characteristic — which \s worthy of being speciall] 
notcil — has been preserved in CTery C<>de, viz., the allegiane( 
onjoineil ujvn the S:'l«iier towards the Supreme Being.* Th( 
primary duty * traced in all the Code?, from that of 1639 waa 
luid is, that of '' Divine Worship ; " and though, in the yeai 
1847, this section was transposed to another part of the Code 
yet the wonls remain nearly the same. In the earlier Treatise 
ujx)n th^ Art of War, those authors thought it not unim 
portant to press this subject home to the attention of tlw 
Soldier; nor in later times have great Captains been silen 
upon it. When engaged in the struggle of the Peninsula, th( 
Duke of Wellington wrote, *'I am very anxious upon thi 
subject, not only from the desire, which every man must have 
that so many persons as there are in this Army should havi 
the advantage of religious instruction, but from a knowledg< 
that it is the greatest support and aid to Military disciplnu 
and order ;" • and those readers who may be familiar with ih< 
writings of the late Sir Charles Xapier will recall his testimoD] 
to the same purport.^ 

39. Whatever party-strife hitherto hinged on the yearl] 
renewal of the Act has now ceased. Did the Bill precede (W 
form one of supply, a successful opposition would disband th< 
Army ; but this is not so, for when the resolution which defina 
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be number of men bas been brought up and read a second 
irae, then leave is given to bring in, and this number is stated 
Q the Preamble of, the Mutiny Bill.^ The Army, therefore, 
rould be paid out of the supply, and its discipline bo imper- 
ectly maintained under the prerogative if the Mutiny Act wero 
kot passed. The effectual opposition is that made in the Coni- 
nittee of Supply either to the number of men, or to the period 
or which the vote is taken. The supply has therefore been 
rranted for shorter periods than a year to oblige tho Ministry 
o meet Parliament witiiin that interval, and as the Mutiny 
let follows upon supply its operation has been restricted to tho 
aune period.' 

40. It is a rule established by Parliamentary usage, that nothing 
■oreign to the subject or novel in principle, so as to lead to 
jreat delay or controversy, should be introduced into tho Bill ; 
or, if passed, the Act should come into immediate operation 
»hen the old one expires. The Boman Catholic Question was 
-aised by Clauses in the Mutiny Bill, but withdrawn. In tho 
same year (1806) the House objected to tho principle of liniitod 
enlistment being so raised. In 1847 ^ when the latter subject was 
igain brought before Parliament, a Bill was presented in which 
the purposes of the Government were fully discussed, and, 
[)eing adopted, were incorporated into the Mutiny Act of 1818. 
41. From what has been written, it will bo undorstiUHl that 
the Bill always originates in the Commons ; and bo inilexiblo is 
the rule, that the amendments of the Lords on a Penalty Clause 
bave been objected to, and their vote, either afliruuitivo or 
negative, insisted upon. The first Bill was referred, after tho 
second reading, to a Select Committee,^ and in later periods it 
bas been introduced by and carried tlirough the House under 
the charge of the Civil Ministers * of tlio Ci-own. Tho ArtioloH 
of War, on the contrary, were prepared by or under thi» a«l- 
vice of a Board of Greneral OfliceiV *^>iJ >vero issued as Military 
Orders under Royal Sign Manual, but without tho countt^rHign 
of a responsible Minister. In 1794,^ Parliament provided that 
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they should be judicially noticed^ and in 1810 ^ that they should 
be sent " by the hand of the Secretary at War to the several 
Judges of the Common Law Courts." Both the Acts and 
Articles are evidenced (as ordinary Statutes) by the type of 
the Queen's printer.^ 

42. Leaving the Militia and Auxiliary Forces to be dealt 
with in a separate chapter, it appeared to me to be better to 
complete in outline the history of the Military Code as appli- 
cable to our Regular Army before referring, as I propose to do, 
to the discipline of the Royal Navy after tracing the general 
adoption of the Court-martial system for the Government of 
other Forces; such as (1) The Royal Marines, (2) The East 
Indian, and (3) The United States Army. 

43. I. The Marine Regiments were originally raised (as 
elsewhere shown ^) in 1G94, and governed when on board ship 
under the Navy Discipline Act,* and when on land under the 
Army Mutiny Act. This continued until the year 1756, when 
the Marine Regiments were reorganized under the Command 
of the Lords of the Admiralty, who, by Commission from the 
Crown, exercise over the Marines the same powers as are 
directly exercised over the Anny by the Crown. To meet this 
peculiarity, a separate Marine Mutiny Act (originally framed 
on the model of tluj Army Act) and Articles of War (similar 
to those for the Army) have been annually passed by Par- 
liament and issued by the Lords of the Admiralty. This Code 
comes into operation by order of the Senior Naval OflBcer 
whenever the [Marines leave Her Majesty's Ships to join the 
Army upon a joint expedition on land.^ 

44. All that haa been written with reference to the 
llilitary Code up to 1756, is therefore applicable by ex- 
press terms to the Royal Marines ; and as their Code has 
always been from that period substantially the same — as it 
now is — with the Army Code, little qualification to the text 
is needed. When asked to explain to the Royal Commis- 
sioners on Courts-martial how the Marine differed from the 

» 50 Geo. III. c. 71, 8. 31. * King r. Holt. 5 Te. Rep. p. 442. 

» Vol. I. pp. 75. 2«i4-2r>5, 398. « Chup. HI. por. 8. 

* Hfi)ort of C.-martiRl Oomra. 1868, Q. 3885. and Sec. « Marine Mutiny Act 
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Army Act, the Adjutant-General of the Marines ^ said " it was 
assimilated to the Army Act in every possible way : as regards 
the punishment of oflfenoes and Military economy generally, 
it was very nearly similar to the Army Act, and from year to 
year the alterations of the * Army ' were adopted into the 
'Marine' Act." In the year 1871, to make the assimilation 
of discipline more complete, the Marine Articles of War ^ made 
the " Queen's Eegulations for the Army " binding on the Boyal 
Marines when serving on shore in England, and at all other 
times and places when under the Mutiny Act, in matters 
connected with Discipline, Drill, and exterior economy generally, 
and in aU questions arising when serving in garrison or quarters 
with the Army, " except where special Regulations have or may 
be issued by the Admiralty," or where the form of procedure 
laid down in the " Queen's Regulations for the Army " is not 
applicable to the Royal Marines. 

45. II. The Indian European Army (formerly of the Com- 
pany)^ was from 1754 to 1863 governed by a separate Code, 
framed on the model of the Mutiny Act.* In the latter year 
this was repealed,^ and the Army in India was made subject to 
the Mutiny Act, several sections (now sections 99, 100, and 
101) being transferred from the Indian Code to the 3Iutiny 
Act The Native Army is not governed by the Mutiny Act, 
but by Articles of War enacted by the Legislative Council of 
India (who it may be noticed cannot repeal or in any w ay affect 
the provisions of the Mutiny Act«) ; those of 1869 (Feb. 26th) 
being the Code at present in force, and of which more will be 
written hereafter. 

46. III. The American — though now unfortunately in legal 
parlance an alien — Army is governed by a Military Code " mainly 
derived " (as we are informed by a competent authority) from 
the English Code.' We have already seen how, in our domestic 
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troubles of the 17th century, the opposing Armies of the King 
and of the Parliament were governed under the same Military 
Code: — how, in fact, the Articles of War put forth by the 
Earl of Northumberland in 1640 were adopted, in substance 
always and in words often, by Lord Essex in 1642.^ So, in 
1775, the same thing happened in America. At that time the 
"Ministerial" Army, as our then fellow-subjects called Gage's 
and Burgoyne's force, was governed by our Mutiny Act and 
Articles of War. When the " Continental Congress " raised an 
Army in defence of the liberty of America, that Assembly 
could find po Military Code better suited to their requirements 
than the then current Articles of War by which this Ministerial 
Army was governed, and accordingly, on the 30th of Jane in 
that year, they put forth Articles of War (sixty-nine in number) 
for the government of their Army, which were framed (" with 
the Devil's Article " ^) on the model of the English, but 
with this marked difference — ^that by the American Code death 
was only three times named as a punishment — viz., as for the 
breach of Articles, which were 25, 26, and 31, in theirs, and are 
52 and 54 in our Code.^ 

47. The present American (which is so similar to our o\ni 
Military) Code, was enacted by Congress on the 10th of April, 
1806 ; and, in illustration of it, the able writers upon Military 
Law and the Judges of the Supreme Courts in that countiy 
have not failed to draw largely from Works that have been 
here put forth upon our Mutiny Act and Articles of War. The 
decisions of the American Courts of Law and the opinions^ of 
their highest Law Otlicor — the Attorney-General — ^upon State 
documents have furnished me with additional materials for this 
Work ; for, where (as not unfrequently is the case) the words 
or principles of the two Codes are the same, I have given my 
readers the advantage of knowing what, by competent authority, 
in America has been ruled to be the Law or Practice of Courts- 
martial Jurisdiction. 
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CHAPTER III. 

THE NAVAL CODE, GOVERNMENT, AND PROCEDURE. 

1. The history of the Naval Code is written in a few sentence?, 
because it has never been made the subject of parliamentary 
conflict. Originally the discipline of the Navy rested in the 
hands of the Lord High Admiral, who, through his Court of 
Admiralty and the Judge presiding there, exercised Juris- 
diction in respect of all Crimes and Offences committed '* either 
upon the Sea or on the Coast, out of the body or extent of 
any English County, or (as the 15 Rich. II. c. 3 defined it) 
in great ships being and hovering in the main stream of great 
rivers, below the bridges of the same rivers." Such a Juris- 
diction was as obnoxious to Parliament as that of the Constable's 
Courts and having failed of redress in the Reign of Henry VI., 
they secured it in that of Henry VIII. by transferring this 
Jurisdiction, as affecting ordinary crime, to Commissioners 
of Oyer and Terminer appointed as Judges of Assize under the 
Great Seal. Martial Law was then resorted to by the Crown 
for the Government of the Navy, until these Commissioners 
were (as we have seen) denounced in Parliament and presented 
to Charles L as a grievance by the Petition of Right. Later in 
the same reign, and after the necessity of " Martial Law " for 
the Government of the Army ^ had been admitted by Parlia- 
ment, a similar Ordinance was passed in 1G45 for the Navy.^ 
At a later period, ** the Generals at Sea " (for such was the 
adjunct to the title of Admiral) sent forth by the Commonwealth 
of England issued instructions, dated the 16th of December, 
1653 (which are still extant),^ directing the Commanders of each 



» Cliap. VII. par. 3, yo^, * 4 Com. Jour., pp. 89-110 and 118. 

* l*rinted in txtenso in Mr. Thring*8 Work. 
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Squadron to form a " Council of War " for the trial of offences 
against the ** Articles of War and Ordinances of the Sea," but 
reserving the execution of all sentences affecting life or limb, or 
cashiering of officers, until they had been confirmed by the 
Generals. 

2. At the Bestoration, the principal Ordinances then in use in 
the Navy were collected and issued as " the Duke of York's 
fighting instructions," ^ and the sanction of Parliament having 
been given to them by 13 Car. II. c. 9, they remained in force 
without amendment for eighty years and upwards.* 

3. After the Eevolution, Parliament secured a far laiger 



* Admiralty Orders in Council, 185G, p. 3 {note). 

2*" Offences against the discipline of tlie Navy (wrote Lord Thnrlow, when 
Attorney-General), were punished in former times according to the order of the 
King in Council, and even of the Admiral of England. They were bo in feet, 
hut the dcK^laration whicli had been made in tlie former reign against Martiil 
Law, occasioned that authority to receive the sanction of Parliament by the Act of 
13 Car. II. c. 9. That Act was a general collection of the ordinances in use befcm. 
It sometimes expressly refers to the usage of the Navy, and in the execution of it 
that usage must be frequently applied and properly to doubtful phrases. Soon 
after tlie Act passed, the Duke of York published rules and orders which many 
of them directed . the execution of that law, and the Orders in Council of the 
Till January, 1730 (amongst other things), presented the manner of holding and 
proceetling in Courts-martial. The 22 (reo. II. c. 33, though it proceeds upoo 
recital that tlie former laws were not sufficiently clear, expedient, and consLfteot, 
scorns to have improved but little uiwn them.*** 

The Kegulations of 1731 contain ten paragraphs in relation to Conrts-martis], 
providing (1) That these Courts should be held in the forenoon in the mort 
public place of the ship, and all captains of ships in company should uM 
thereat (par. 3). (2) That all complaints should be made in writing, setting 
forth the facts, with the place, the time, and the manner of commission ; but ibit 
no captain personally concerned in the matter to be tried, sliould be admitted to 
sit at the trial (pnr. 4}. (3; That tlie Judge- Advocate should examine the 
witnesses uix)n oath, like down their depositions, and send the same with tbt 
cliargt.'or actMisation to the prisoner, for the preparation of his defence (par. 5)> 
(4) That tlie Jud^^e-Advoi^ate should attend the Court to record the prooeedingl 
— advise on the pro])er forms, and deliver his opinion in any doubts arising during 
the trial ']>ar. G . (5) That the ^re^ident should frame and put the questionit 
and the majority of voU.ts shouhl decide these, the youngest captain fint Toting 
ijuir. 7\ 0») That the seiitenee should be drawn up in writing by the Judge- 
Advocate, and signed by all the meuilK.Ms, and then all {>crsona being readnittted 
to the Court, the Judge- Advocate, by the direction of the President, should pwh 
nounco the same ({uir. 8). (7) All capital si'ntences should bo executed ii 

• Vol. I, Ad. Oiiiii. p. i6--y. 
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control oyer the affairs of the Navy than of the Army. This 
was mainly effected by the 2 W. & M. (Sess. 2) c. 2, which con- 
ferred upon Commissioners appointed by the Crown for managing 
the affairs of the Navy ** all authorities, jurisdictions and powers 
which by any Act of Parliament or otherwise had been and 
were lawfuUy Tested, settled, and placed in the Lord High 
Admiral of England."^ As resulting from this enactment, all 
appointments and promotions in the Boyal Navy are made not 
by the Crown direct, but through the channel of the First and 
other Lords of the Admiralty, while, as incident to command, 
all matters of discipline, as Court-martial Warrants and Pro- 
ceedings, originate from and are confirmed by the Admiralty 
Commissioners when such confirmation is necessary. 

4* The government of the Navy rests, therefore, so far as the 
Lords Commissioners of the Admiralty exercise power, upon 
statutory authority, supplemented in matters of detail by 
Orders in Council ; and the manner of holding and of proceeding 
in Naval Courts-martial was so regulated by Order of the 7th ^ 
January, 1730. After the peace of Aix-la-Chapelle, to remedy^ 

pubUc (par. 9). (8) That the Judge-Advocate should always send tlie original 
charge and affidavits, with the subsequent minutes of the Court, to the Secretary 
to the Adoiiralty (par. 10). 

In the same Order **The rules of discipline and good government to be 
obtained on board His Majesty's ships of war '* are contained in seven paragraphs. 
They are styled * Articles of War,* and were to be read to each ship's comi)any once 
a month (jwtr. 7). They assume the right of summarily puni>hing tlie men to 
exist in the officers ; but limit the power to a captain (par. 6), and its exercise 
** to twelve lashes upon tbe bare back, with a cat of nine tails, acconling to tlie 
ancient practice of the sea ** (par. 4), The officers are enjoined to sliew a good 
example (par. 1), to have Divine Servicvs performed twice a duy, with a sermon 
preached on Sundays (par. 2), to punish profaneness (par. 3), but not to punish an 
officer, only to suspend him for trial by Ck)urt-martial (par. 5). Altliough this 
Older in Council recited, and was passed to carry out the 13 Car, II. c. 9, it was 
never altered (even by the substitution of the 22 Goo. II. c. 33), but continued 
to be issued by the Admiralty in many (13) successive editions until repealed 
by the Order in Council of the 25th January, 1806, which enlarged the " Courts- 
martial " and ** Didciplino "* into sixteen paragraphs for tlie first, and forty-seven 
paragraphs for the order subject. The later editions of Admiralty Regulations 
are 1808. 1813, 1815, 1824, 1825-C, 1833 and 1844. 

* As to these, see Nicholas* * History of the Royal Navy,* and * Report <m the 
Admiralty, 1861.' 

« Lord Thorlow's opinion on Lord Howe's Letter of 1777. Vol. i. (A. R.) 
pp. 168-9 quoted anU. 

' Black. Oomm. vol. i. p. 420, and 14 Pari. Hist. pp. 419-2;'). 
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sonic defects which were of fatal conscqucDce in conduetiD 
the preceding war, Articles of War, remodelled and aliens 
were incorporated in and enacted by the 22 Geo. 11. c. 21 
which Act continued in force (with comparatively few amew 
ments) for upwards of a century, until repealed by the 23 & 2 
Vic. c. 123. Tlie Code at present in force is " The Naval* Di 
cipline Act, 1866," and those Eegulations and Instruction 
which are established by Her Majesty's Orders in Council i 
the 6th of August, 1861, and of later dates published by tl 
Admiralty on the Ist of March, 1868. 

5. Under this Code the discipline of the Navy * is maintain! 
(1st) by general Courts-martial ^ for the punishment of office 
and for the severer punishments of the men, and (2ndly) by tl 
summary punishment of the men by the " officer in commai 
of the ship." The Courts-martial, with power to try and puni 
any oflence made triable under tlie Act, have exclusive jari 
diction over all the offences of officei-s and the capital o£fenc 
of the men, and the "officer in command of the ship" b 
power to punish (subject to limits prescribed in the Act and 
the Adniiralty Herniations) any other offence triable under tl 
Act. As a very large proportion of the disciplinary are al 
summary punishments, Courts-martial are seldom resorted 
in the Navy — though, when resorted to, the metliod of procedn 
in Naval is closely analogous to that in Military * Courts-inn 
tial ; indeed the hiw and practice of both are the same, exce 
so far us the Statute Law and Hegulations may liave varied tl 
.Jurisdiction or metliods of procedure in either of them. The 
variations 1 shall endeavour to point out, first by noticing up 
the text tlie di^tinguislling characteristics of Naval Cuurl 
martial in their authority and jurisiliction, and afterwaids 1 
relerrin^ in the footnotes \>hen treating of the Military Com 
to the Statut(?s and Kegulations which govern the procedu 
of Naval Courts. 

(j. The (iovernnient of the Navy is, as 1 have before notice 
entrusted to the Admiralty, and all Judicial authority for ll 
trial of Naval offences is supposed to emanate from that I3oai 



-* Tlit^ iii!iiiiitr ill \^liii'Ii tliid Cnurt sltuH be cniiatilutcd is luid doMn in Sec 5 
• Sttj'li. I'ulnjii. I'k. 1, part i. cli. >iii. 
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" Any Officer on full pay" may be authorised under Admiralty 
Commission to order Courts-martial, though this autliority 
always flows upwards through him to his superior officer 
(though uncommissioned for this purpose) whenever the latter 
is present at the place where such Court-martial is to be held.^ 
In like manner this power, on the death or absence of such 
Commissioned Officer, devolves on the next senior, who (though 
uncommissioned to do so) may summon the Court.^ An autho- 
rity derivative from the Admiralty Commission may be con- 
ferred by any Officer holding it and commanding a Fleet in 
Foreign Parts, whenever he shall (a) detach any, or (&) separate 
himself from any part of the Fleet ; the Commanding Officer 
of the detachment in the first case (a), and the Senior Officer 
of the division left on the Station in the other (&) being the 
Officers designated to convene Courts-martial. The Officer 
ordering the Court may not sit thereon, but the President 
should be named by him or under his authority.^ 

7. The legitimate purpose of the Admiralty Court in former 
days was, and of the Naval Court in the present time is, the 
discipline and, if need be, the punishment of mariners upon the 
open sea, when no other tribunal save that within the Ship 
can exercise Jurisdiction over these oflenders. A Naval Court 
can therefore only be held under two conditions : First, That 
three ships at least of Her Majesty's Navy, commanded by 
Captains, Commanders, or Lieutenants on full pay, be together 
at the time when the Court is held ;* and, secondly, that the 
place of its procedure be on board one of Her Majesty's Ships 
of War,* adjourning, if the Court should see fit, from one to 
another Ship.' 

8. The Jurisdiction over persons is extended ' to, — 

(1.) Every person in or belonging to Her Majesty's Navy, 
and borne on the Books of one of Her Majesty's ships in Com- 
mission — a definition which is made to include, by Sec. 6 of 



> Sec. 58 (9 and 10). * lb. (11). " lb. (13 and 14). 

« Sec. 58 (3). • See. 59. • Vol. iv. Ad. Opin. p. 310. 

^ Sec 87. The Maaten and Seamen of ships under Convoy, or used as trans- 
ports are — to a limited extent only — under the Act. Sees. 81 and 90. 
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Marine Mutiny Act, the Royal Marines, and, by the 8th of the 
19 & 20 Vic. c. 83, the Coast Guard, when borne on the Ships 
Books or on board any Ship in Commission ; — 

(2.) Her Majesty's Land Forces,^ to such an extent only as 
is laid down by Order in Council, that dated the 22nd of Febru- 
ary, 1870, being the one at present in operation;^ — 

(3.) Passengers on board, to the extent laid down in the 
Admiralty Regulations, of which par. 70 of chap. xii. (1862) 
contains the provisions in force ; — 

(4.) All spies from the enemy .^ 

9. As against the Officers and Crew thereof, any Ship that 
is wrecked, lost, destroyed, or taken by the enemy, shall, fcr 
the purposes of the Act, be deemed to remain in command 
until they are removed into some other Ship of War, or until 
a Court-martial shall have been held — a provision necessary to 
remedy a legal difficulty existing under the earlier Law, for the 
loss of the Ship released the Officers and Men from all respon- 
sibility * to the Naval Courts until the Court of Enquiry had 
been held as to cause of the loss, and during that interval aU 
discipline was relaxed. 

10. The Jurisdiction as to the nature of the offences is, from 
the circumstances of a ship's position at sea, more extensive 
than that which is given to Military Courts-martial. Besides 
for Murder,*^ Robbery,® and other offences usually cognizable 
before Courts of ordinary Criminal Jurisdiction, authority is 
given to punish for any other criminal offence, whether com- 
mitted in or out of England under the Act, as for an offence 
committed to the prejudice of good order and discipline not 
otherwise specified, or to award punishment equal to that whid 
would be awarded by any ordinary Criminal Tribunal.* Fa 
all offences other than such as are punishable by death or penil 



* Tlie nlativo nmk of the ofticors of tho Navy and Army was first settled bv 
Order in Council of 10th Fobruary, 1747, and now is determined by A dmir alty 
lU'gulatioun (18G2), p. 45. No Naval Ofllcer i8 to assume to command tbe Armr 
on hhore, nor Army Officer is to assume thr command of any of Her Blajcdty's ahipi. 
or officers or men, unless under six^cinl authority from the Government in Londun. 
for any iMirticuLir KTN'ico. - App. II. ;kW. * Sec. 6. 

* Vr)l. ii. Ad. Opin. 19 and 250. Vol. iii. ib., p. (JIS. 

* Death by violation of neutrality, to Ik* tried by Court-martial (as murder). 
Vol. ii. Ad. Opin. p. 18«. • Vol. ii. Ad. Opin. p. :U(J. • Sec. 45. 



Chap. III. Court-martial Proceedings. 47 

servitade, the proceedings and penalties are to be '* according 
to the Laws and Customs in such cases used at Sea." ^ 

11. The Jurisdiction is therefore essentially local as to the 
place at which the trial must be held, and not less so where the 
offence must have been committed.' This, for ordinary offences, 
is, (a) anywhere within the Jurisdiction of the Admiralty ; (6) 
in Harbour, Haven, or Creek, on Lake or Eiver ; (c) on shore 
oat of the United Kingdom ; or (5) in Her Majesty's Dock and 
other Yards, Wharves, Arsenals, Barracks, or Hospitals in the 
United Kingdom ; or, for specified offences against discipline, 
any place on shore ^ — a provision which was intended to pre- 
vent what formerly went unpunished, viz., personal insult by 
a subordinate to his Superior Officer ^ on shore. 

12. As to the sittings of the Naval Court, the earlier Law 
required them to be continued from day to day until the 
sentence was given ; and where an adjournment had been made 
(at the request of the prisoner, and to enable him to prepare 
his defence) from Monday till Wednesday, the sentence; was 
held to be void, because the adjournment was illegal.* The 
words of the present Law * are directory — not compulsory ; 
in other words, that the sitting from day to day is not (as 
before) a condition precedent to their power of passing sentence, 
but a direction to be carefully observed by the members of the 
Court, non-compliance with which (unless for just cause) would 
properly render the defaulting members liable to serious 
punishment.' 

13. The Admiralty has the power conferred by Statute of 
making General Orders (to be confirmed by the Queen in Coun- 
cil) for altering or regulating the procedure and practice of these 
Naval Courts ; and the original proceedings of every Court, 
or an authorised copy thereof, must be sent with as much ex- 
pedition as possible to the Secretary of the Admiralty by the 
Commanding Officer or Senior Officer on the Station. 



> See See. 44, and Vol. i. Ad. Opin. p. 268 ; ib., pp. 170 and 235. 

« Vol. ii. Ad. Opin. p. 441. * Sec. 46. 

« Vol. L Ad. Opin. p. 354, and Vol. ii. pp. 125 and 142. 

* 1828, Vol. ii. p. 431. • Sec. 68. ' Vol. iy. Ad. Opin. p. 375. 
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14. But the great distinction between the Naval and i 
Military Courts is in the power which the former possesses 
most cases of ordering the immediate execution of its sentei 
upon the prisoner without any confirmation by the Command 
Oilieor,^ the only exception being Capital Punishment (ot 
than for Mutiny) which must be previously confirmed by 
Admiralty or the Commanding Officer on a Foreign Static 
This immediate iDfliction of Capital Punishment for Mul 
must rest with the Court, and it wouM appear to bo douhi 
whether the Admiralty could (even if so minded) give i 
previous direction to the Court so as to interfere with tl 
discretion.^ If the sentence of death be awarded, but no on: 
are given for its execution, then the Admiralty must be appes 
to for their directions/ 

15. Over all punishments (save capital ones, which can o 
be remitted by the Crown) the Admiralty* may exercise a c 
trolling jK)wer. Any sentence may be suspended, annulled 
modified, or an inferior punishment may be substituted, or j 
may be remitted ; and yet the sentence so modified shall 
vnlid, and carried into execution as if it had been origins 
passed with such modification by the Court Martial, provii 
the punishment be not increased by such modification. 



» A<1. U( s. i»i). 101-2. = Sco. 5a (3). » Vol. ii. Ad. Opin. pp. 122, 35^ 
* Vel. i. ib. p. :n7. * Sec. 58. 
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CHAPTER IV. 



MILITARY GOVERNMENT. 



1. To facilitate the reader in his study of the Military Code, 
it may be convenient that some brief description should be 
given of the Military Government and Army Organization 
from time to time existing in the Kingdom, not going beyond 
the reign of Charles II. — ^nor that Statute in his reign ^ 
which ** declared the sole supreme government, command and 
disposition of the Militia, and of all forces by sea and land, and 
of all forts and places of strength to be the undoubted right of 
the Kings and Queens of England." Dealing with the Army 
alone in this Chapter, the government of the Militia and other 
auxiliary forces wi^ be left for separate consideration. 

2. As the Army existing at the Bestoration of Charles U. 
had been raised by the Commonwealth and commissioned by 
the Speaker,^ the necessity which existed for asserting, by the 
Statute recently quoted, the supremacy of the Crown over 
these forces, is apparent. To disband all the Regiments w^ould 
have been practically impossible: besides, a "Guard to the 
Sovereign " was lawful,^ and the maintenance of the ** Garrisons" 
essential for the public safety. Authority was therefore given 
to the King by the 12 Car. II. c. 15, to continue the Army 
on foot to this extent — 1st, by re-establishing the " Garrisons " 
in the same condition in which they stood in 1637, and then 
(out of the residue of Soldiers) by forming a " Guard '* for the 
person of the sovereign. It was under the title and military 
organization of '' Guards and Garrisons " that the Home Army 



> Vol. I. p. 34. » Vol. n. p. 65. » See Note on this, Vol. I. p. 365. 

E 
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was annually voted by Parliament till the commencement of 
the present century.^ 

3. These Garrisons appear to have been twenty-five in num- 
ber.^ The Officers and men were commissioned— or appointed 
for life — to each Garrison specifically,' and varied in numbers 
according to the importance of the place to which they were 
commissioned. Every Garrison — whether a fort or a fortified 
town — had a Governor, or Commandant, nominated by the Crown 
under letters patent, and holding either the fortress or his 
official residence in it, with all the arms and armament, under 
indent or indenture* from the Board of Ordnance. The staff 
under him would consist (1) of a Town Major and Adjutant in a 
large town or only of a Fort Adjutant in a fortress ; (2) a Chap- 
lain ; and, lastly, a Medical Officer. The effective strength of 
the Garrison consisted — in addition to Garrison or Invalid 
Battalions — of Master ^ and other gunners as Warrant Officen 
appointed by the Ordnance Board, and of one or more B^ments 
of the Line, or Militia,® which in times of national danger might 
be commanded to serve therein by the Crown. 

4. Of all the Officers and men within the Garrison the 
Governor held the supreme command,' and none could either 
enter or depart without his leave.^ " When a Begiment comes 
near the Garrison," MTote General Bland in 1727, " the Conmiand- 
ing Officer should send an Officer to acquaint the Governor 
. . . and desire permission for the Regiment to enter into the 
town, for without this precaution they will be kept without 
the barrier till the Officer of the Guard sends and receives the 



» Vol. I. p. 53. Until 1807, tbo estimate for 1808 being for *• Land Fmcefc- 
'Those were: (1.) Berwick; (2.) Calshot ; (3.) Carlisle; (4.) Gbefter; 
(5.) Clifford's Fort ; (6.) Cinque I'orts ; (7.) Gravescnd and l^lbury ; (a) Hull 
and Blackhouse ; (9.) Hnrst Castle ; (10.) Holy Island ; (11.) Landgnuid 
(12.) St. Maws ; (18.) Pendennis ; (14.) Plymouth ; (15.) Portland Ctetle 
(16.) Portsmouth; (17.) Southtica Castle ; (18.) Shecmess; (19.) SciUy lalandi 
(20.) Scarlwrongh Castle; (21.) Tinmoulh; (22.) Tower of London; (23.) Up- 
nor; (24.) Windsor; (25.) North Yarmouth; (26.) Isle of Wight (see Betun 
1716, Vol. ii. of Com. Kep.. p. 105). 

• Vol. I. pp. 8, 54. . * See one relating to Berwick in 1539, Vol. L p. 418. 

• The Onlnance Stores were entnisted to this Officer, Vol. IL p. 676. 

• Vol. I. p. 9. 

' S<»e the Tower Orders of 20 June, 1728, which are still in force. 
' Bland's * Military Dieoipliiie* (1762), p. 221). 
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Governor's orders for their admission :" ^ a precaution essential 
in war (and a rule which was invariably insisted upon by the Duke 
of Wellington during the Peninsular ^ War), that the Gover- 
nor of the fortress or Military district may know whether the 
troops approaching and seeking entrance are to be received as 
friends or enemies. It became the duty of the Town or Fort 
Major or Adjutant, as the Officer appointed to aid the Governor 
in the enforcement of Military discipline after the Regiment 
had been admitted, to '* read the general orders of the Garrison 
to the Officers and Soldiers, that they might not offend through 
ignorance " — which duty he was to discharge " in a loud voice 
in the centre of the Begiment in square, then giving an extract 
or copy of the orders to the Major that each other Officer 
might have a copy." ' The solemnity with which the gates of 
the Fortress or Garrison were closed at night may be seen from 
an extract given at the foot from the present Garrison Orders of 
the Tower of London/ 

5. As to the Guards, their history has been given by another 
writer,* and a note on ** the Guard to the Sovereign ** will be 
found elsewhere.* It will be sufficient here to observe, that the 
Begiments sanctioned by the Restoration Parliament were 
formed, and have since been continued on the Army Establish- 
ment. The discipline of each devolved solely on the Colonel 
with an adjutant — as an executive officer to assist him ; sub- 
ordinate authority was exercised by each Captain over his 
Company, and supreme authority over the several Colonels 

» Ed. 1762, p. 178. « G. O. of 20 Aug. 1810 and 17 May 1813. 

« Pages 180, 181. 

* ExtrtuAfrom Standing Orden of the Tower of London^ November 1853. 

II. Main Guard. (3.) When the Gates are closed, the following ceremony 
takes place : FItc minutes before the hour of closing the Gates, the Yeoman 
Porter applies to the Sergeant of the Main Guard for the Escort of the Queen's 
Keys. The Sergeant acquaints the Officer that the Escort is called for, who 
furoishee without delay a Sergeant and six Men for this duty, at the same time 
placing his Guard under Arms. When the Keys return, the Sentry challenges, 
" Who comes there T* The Yeoman Porter answers, " The Keys." The Sentry 
calls, ** Whose Keys ?" And the answer being given, " Queen Victoria's Keys." 
the OflBcer of the Guard gives the command to " Present Arms." The Yeoman 
Porter then says, in an audible voice, ** God preserve Queen Victoria I" and the 
whole Guard answers, '* Amen.*' The Officer turns in his Guard, and the Keys 
are carried to the Governor by the Yeoman Porter. 

» Col. Mmrkinnon. • Vol. I. p. 363. 

¥1 1 
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by the Sovereign, who, until the year 1830,^ exercised a per- 
sonal command and supervision over these Regiments. While, 
however, they were quartered in the Tower of London the Con- 
stable exercised the supreme command over them in all— other 
than Regimental — matters. 

6. The Guards and Garrisons thus sanctioned by Parlia- 
ment were paid for by the Crown, and governed under the 
Eoyal Prerogative. The supreme command was exercised by 
the Sovereign personally, even so recently as the reign of George 
III.^ The Disciplinary Officers upon the King's Staff were the 
•* Adjutant General"^ and the "Advocate General," * and the 
administrative Officer was the Secretary at War.* For the better 
ordering and government of these Troops, Articles of War or 
Military Orders were put forth by Charles II. in March, 1662-3, 
framed, as it would appear from their text, by the advice of 
General llonck, then Duke of Albemarla Of the contents 
of these Articles full mention has already been made. 

7. The Army was twice augmented during the reign of 
Charles II., against the wishes of the people as represented in 
Parliament* The Regiments raised had of necessity to be 
either billeted on the people or encamped in the open ; but in 
either position more stringent regulations or Articles of War 
were deemed needful for their government Hence, upon these 
augmentations, other Articles of War which have been alao 
referred to, were put forth by the Duke of Albemarle in 1666, 
and by Prince Rupert in 1672, for the government of Regiments 
serving more imder the command of Generals on the Staff than 
of Governors of Garrisons. 

8. These augmentations (while they lasted) necessarily al- 
tered the Military organization or government previously 
adverted to. In Camps or districts (other than Garrisons) the 
General-in-Chief held the supreme command ; and upon his staff, 
for aU disciplinary matters, he had an Adjutant General,' a 
Judge Advocate,^ and a Provost Marshal. The discipline of 
each Regiment, as when in Garrison, was controlled by the 

> Vol. I. p. 365. * Vol. II. p. 256. * Vol. n. pp. 25^-940. 

♦ VoL I. p. 77 : Vol. II. p. 359. » Vol. I. p. 71, and Vol. II. p. 222. 

• Vol. L Chapfl. IIL and IV. ' VoL II. pp. 256, 264, 840. 

• Vol. I. p. 77, and Vol. II. p. 359. 



Chap. IV. Constitutional Changes in 1688-9. 53 

Colonel — who in aid thereof had on his Staff an Adjutant and 
Provost. Detached or independent companies, not regimented, 
also existed, each under a Captain. The Articles of 1666 and 
1672, which had reference to this altered organization, remained 
in force so long only, during Charles II.'s reign, as the Army 
continued on foot. 

9. As the reign of James II. commenced with the Bebellion 
of Monmouth,^ the Army had to be employed against the 
Bebels in the field. Articles of War were therefore put forth 
for the government of the King's Forces during that Rebellion, 
and into these were introduced powers for the destruction of 
property belonging to rebels on the order of the General in 
Command, which continue in the present Code.^ During the 
Rebellion, these Articles were applied to the Civil population ; 
but the Secretary of War directed Colonel Kirke no longer 
so to use them after the Rebellion had ceased.^ Court-martial 
proceedings against Soldiers are still extant — trying and con- 
demning them for quasi-political oflfences.* Afterwards, in the 
year 1686, James II. issued other Articles of War for the govern- 
ment of the Land Forces, which, with his directions with regard 
to " Military Discipline," already printed, furnish a complete 
record of Military Law as it existed at the time when the 
first Mutiny Act was passed. 

10. The Army of the Stuarts was (as it has been already 
noticed) wholly that of the Sovereign. Not only were the 
o£Scer8 and men commissioned and raised under Royal autho- 
rity, but their rights and authority were ignored by Parliament. 
Claiming exemption from legal process,^ and living often at 
free quarters, though nominally maintained by the Crown out 
of the King's personal revenues,* Parliament and the coun- 
try were heartily glad whenever the King was pleased to dis- 
miss or disband^ them. Against the Sovereign they had no 
legal redress even for their pay ® when in — nor for their sum- 
mary dismissal from — his service.* In this respect what the Law 
was then has remained the Law since ; though, as will be pre- 
sently seen, the Army cannot now be raised without the sanction 

« VoL I. p. 79. * Art. of War, 103.' » Letter of July 1685, Vol. I. p. 478. 

* lb., p. 475. » VoL I. p. 207. • lb., p. 17. ' Vol. I. Chape. IIL and IV. 

• VoL L p. 98. • VoL II. pp. 118-123. 
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of Parliament^ nor paid without a special vote made to the 
Sovereign for its maintenance and support 

11. The conditions imposed by Parliament upon the Crown 
when William III. ascended the throne, so far as the Army 
was concerned, were these ^: — "That within the Kingdom in 
time of peace the King should neither raise nor keep an Army 
without the consent of Parliament ; (2) That no person bom out 
of the three kingdoms, or our National dominions, except such as 
are of English parents, should command as an Officer therein."* 
Subsequently the Parliamentary Supplies were divided into 
" Public " and " Personal," with specific votes to the Crown for 
the payment of the Ajmy out of the "Public" revenue.' 
Though in all other respects the Powers of the Crown remained 
the same; the Army became National rather than Boyal, 
because its Establishment was sanctioned, its pay provided,^ and 
lastly (as we have seen) its discipb'ne enforced, by Parliament* 

12. But the Army was, as we have already noticed, governed 
under a severer Code made by Parliament than that made 
by the Crown under Prerogative authority. The Mutiny Act, 
without displacing the Articles of War and those Military 
Tribunals under which the Army had hitherto been governed, 
gave statutory sanction to the infliction of Capital Punishments 
for offences rather Political than Military, and which had rarely 
been so pimished. The officers, of the different garrisons eze^ 
cising Judicial functions under Statutory powers, used these 
so unsparingly,* that when William III. was securely seated 
on the throne it became necessary for him to control their 
proceedings, by ordering the Articles of War ' to be sent up to 
the King at Head Quarters for Revision, and often to exercise 
the Prerogative of Mercy by pardoning Soldiers condemned 
to death for purely Military offences. 

13. During the last century, the Army, i.e. in all r^ments 
save the Guards, was dispersed into different parts of the country 
on Billet under the Personal Government of the King, ^uded 
as theretofore by the Adjutant and Advocate Generals on 



» Vol. 1. p. 86. « lb., p. 90. ■ Vol. I. pp. 25, 66, 110. * Vol. L p. W. 
» lb., p. 142. • Vol. 11 p. 41. ' Vol. I. p. 50a. 
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is Staff. These Regiments and independent Companies were 
ustered first every two, and afterwards every siaj months ^ by 
lister Masters, commissioned by the King, and to assure him 
' their eflScieney as Soldiers, a Greneral Officer ^ was annually, 

oftener, sent down to review and report upon them. As 
ich Colonel had his own Standing Orders (no General Kegu- 
tions being in existence) for the discipline and exercise of 
le Regiment, there was not any Standard of uniformity or of 
Bciency by which progress in the Militaiy art could be tested.^ 

14. This in outline was the Military Government and organi- 
ktion which (as distinguished from the Militia Government and 
-ganization) existed in Great Britain until the close of that 
jntury ; the first French Revolutionary War in 1792-3, how- 
irer, obliged Mr. Pitt to increase the Army from 18,000 to 
[X),{)00, and to establish a far more extensive organization, 
or this object, a staff of Military Officers was permanently 
$tablished in London, with a General Officer (Lord Amherst) 
ppointed as Commander-in-Chief of the Army. Great Britain 
as shortly afterwards divided into Military districts, to each 
f which a General Officer was appointed to command those 
Legiments of the Army, other than such as were quartered in 
de " Grarrisons." Each General had an Adjutant upon his Staff, 
nd was subordinate to and in correspondence with the Com- 
lander-in-Chief at the Horse Guards. Thus, under this organi- 
ation it became possible to secure uniformity of discipline; 
nd, therefore, in 1804 General Regulations were put forth by 
le Adjutant-General with the King's authority, for the guid- 
nce of the Army, which each General was ordered to see 
niformly obeyed in his District.* 



» See l8t Art of War. 1872. * Vol. II. p. 257. 

• A volume was issued from the War Office on Ist January, 1788, printed by 
. Walter, Charing CrosB, as *• A Collection of Regulations and Orders," under 
[r. Burke's Pay Office Act. " subsequent to 24 December, 1783," to which prior 
fgolatioDs were added. These were divided under two heads, of " Discipline " 
ad *' Accounts," and are, so far as I know, the first authoritative issue of 
tegolations extant The War Office Regulations were collected and issued in 
ipril 1807, and Uie Horse Guards in August 1811. 

* As to the state of the Army before and after 1792, see Vol. II. p. 355. As to 
le ^)poiiitinent of the Commander-in-Chief and the history of his office, ih. p. 335. 
iB to the barrack accommodation, Vol. I. p. 240 ; and as to the increase of the 
jmy, ib. p. 259. 
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15. In coarse of time the Mflitanr OTganizatiQii of the District 
and the General gradoally superseded that of the Garrison and 
the Gt)Temor, antil in the year 1833 the latter, with the ex- 
ception of the Tower Garrison and Constable, were alU^th^ 
abolished. After this change the principle of Mllitarj 
Authority remained the same as theretofore, for the District 
was as much under the command of the Greneral as the Gvarrison 
was under that of the Grovemor. The General*s aathoritj 
was supreme in his District: no one could enter without Mb 
leave, nor continue in it without obeying his Standing Ord^s 
for the Government of all Military forces therein. 

m 

16. But these territorial arrangements were not intended to 
interfere with the Organization of the Army in dirisions, 
brigades, or regiments,^ as these existed in districts ; or with 
the individual authority and responsibility of the Commanding 
OflScers ; for— over the company, the Captain — over the B^i- 
ment, the Colonel*— over the Colonel, the District Greneral — 
and over the District-General, the Commander-in-Chief was 
and is supreme. The rule of the Service is no doubt that 
the men should be led by their own Officers,^ and hence 
the etiquette that the orders of the Superior Officer should be 
given to and carried out by the agency of all the Officers 
subordinate to him,^ according to their respective duties ; but the 
power and responsibility of the Superior Officer, tLe. the Senior 
Officer of the highest rank present, is alwajrs supreme. * It 



> Under the General Order of April 1873, a compodte oii^puiuaiioii mppmn tp 
haTe been initiated. Each Military District is divided into aixty-aix Infuitiy, 
and twelve Artillery sub-districts. To each InCstntry sub-district, two >»*^tti!iiir* 
of In&ntry linked together (though one is at home, and one on foreign sem0e)aie 
attached. Within the sub-district, a Brigade depict (composed of two coMptnitBi 
from each Line battalion) is to be located, under the command of a lieulentBl- 
Colonel appointed to the sub-district, as&istoil by the Major of the honie bat- 
talion, and the officers and non-commissioned officers of the four companiea. 

^ See the Duke*s despatches of 1813, to Colonel Rooke, enforcing this pnnc^b 
(Vol. xiT. Supp. Deep., 184), and his S. O., 16th Mart^h 1812, ocderias the 
Colonel into arrest for allowing straggling on the march ; and 8. 0. of Utt 
December 1812, fur allowing the men to take forage. 

* See thii affirmed as to the Militia and Volunteers by Seo. Ill of 4S Gaot. HL 
c. 90 ; and sec. 9 of 26 & 27 Vic. c. 65. 

* As to the personal execution of orders by a Superior or their dnlfgitioa li 
an Inferior, see ViJ. vii. Gur. Dtsp., p. 232. 

* ** It most be understood,*^ wrote the Duke of WeUington, ** that the 
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inst, howerer, be nnderstood that though each of these eeveral 
omnuuiding Officers is supreme only in the absence of his 
operioTy jet that his orders (not, of coarse, being inconsistent 
Hh those of his Soperior) are to be implicitly obeyed. So 
here the Captain reports to the Colonel, or the Colonel to the 
Met General, or the (general to the Commander-in-Chief, 
' the Commander-in-Chief to the Minister of the Crown,^ (to 
bom these Officers are responsible), the order or act of the 
iwidinate Officer approred cm- adopted by — becomes in fact 
e order or act of — ^the Superior' Officer (the chain of subordin- 
ion and of responsibility being preserved throughout the 
rmy) or of the State.* 

17. Such is the MiL'tary Government and organization now 
isting, and it only remains for me to add that, in support of 
ijr authority over the Army, each of these Military EUerarchs 
Magistrates, above the rank of Captain, has jurisdiction given 
Q by Boyal Warrant or the Mutiny Act, to establish a Court 
Military Officers who are themselves subject to the Mutiny 
t, for the Punishment of Military Crime committed by 
se under his Command. Thus, for the ordinary crimes of 
Soldier, committed against the discipline of his Regiment, 
Colonel (as responsible for it) can summon his '^Begi- 
ntal"^ Court. For graver offences— committed in the 
triet, and beyond the authority of the Colonel — the General 
summon his ** District" Court ; and for the highest military 
nee — which are to be brought under the cognizance of the 
nmander-in-Chief — ^the "General" Court is summoned by 
authority. 

.8. As in the Civil Administration of Justice, Courts of 
ty Sessions for small offences; of Quarter Sessions for 



I is Attended by the necessity for the perfonnaDce of duty, and for attention to 
maintenance of good order and discipline. It is not in the power of an 
xr to lay aside or assume his rank in the Service at his pleasure, but most 
icnlarly not when he is on a parade upon which troops are formed for duty." — 
). of 17 Sept 1813, Vol. rii. Our. Desp., p. 7. Even at the Mess (Hough, 
\\ pp. 650-664. 

Grant v. Gould, supra. ' See the subject discussed in Vol. XL p. 148. 

WhcD parts of Regiments are ** detached,** a ''Detachment," with the same 
en M a " BegiiDenta],'* Court is summoned. See Art 113 of 1872. 
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graver ones ; and of Oyer and Terminer for crimes, have be( 
established with separate and defined authority: so in tl 
Military Administration of Justice, regard is to be had to tl 
several Courts-martial, as Regimental, District or Grenew 
which are held under the Mutiny Act. 

19. These Couiis are not, however, permanent,^ but create 
^^ pro hoc vice,'* i.e. for the trial of the particular oflfender; b 
continuing until their adjudication upon his case has be< 
finally disposed of by the Military Hierarch convening tl 
Court. The OflScers summoned to attend as Judges, do so 
part of their Military duty ; and for absence or neglect^ thi 
are liable to be punished themselves by a General Court* 

20. The General Court,^ which until the 3rd Geo. I. c. 2,* ti 
General could summon without authority from the Crown, 
now constituted by Royal Warrant granted under the coimt( 
sign of a Secretary of State, and the authority of the 6th & 
tion of the Mutiny Act. An annual delegation is given 
the Commander-in-Chief and other General Officers, whi 
empowers the OflScer holding the Warrant to assemble fr( 
time to time in the United Kingdom, as occasion may reqni 
(Jeneral Courts for the trial of any Officer or Soldier uuc 
his Command, charged with any offence against the rules 
Military Discipline, and committed either before or after 
undertook the Command. The Warrant further directs tl 
the Court is to be constituted, and to proceed in the ti 
of such charges, and in giving Sentence and awarding Puni 
ment, according to the rules prescribed in the Act and Articl 
and then orders that the Proceedings of each Court shall 
sent to the Judge Advocate General, that he may lay 
same before the Sovereign, and afterwards send them to 
Commander-in-Chief for the decision of the Sovereign there( 

21. The ** District" Court, which was first authorized by 



• Brooks V. Graham, 11 Pick. Rep. 445. 2 g^ Appendix D. 
» As to this Court in the Na\7, «ee Chap. III. pars. 5 and 6. 

« Compare with 1 Geo. I. b. 2, c. 34. 

* The Warrant to General Officers abroad gives plenary powen, aad a poWi 
delegation to other Officers. 
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Mutiny Act of 1829/ is constituted under a like authority. 
The Warrant authorises the General of the District to assemble 
"District" Courts for the trial and punishment of any Soldier 
belonging to the forces under his Command, who is charged 
with Mutiny or Desertion, or with any offences mentioned in 
the Act and Articles, as liable to be tried by such Courts, or with 
My other misdemeanour or misbehaviour contrary to the rules 
of Military Discipline. Here again, the Warrant directs that 
the Court is to be constituted, and to proceed in the trial of 
offenders, and in giving sentence — and awarding punishment 
(Bot extending to death or penal servitude), according to the 
powers and directions contained in the Act and Articles. The 
proceedings go, as of course, to the " District " General, and 
the Warrant authorises him (or in his absence, the Officer in 
<tcting Command) to confirm and put the Sentence in execution, 
or to suspend, mitigate, or remit such Sentence, as shall be best 
for the good of the Service. 

22. The ** Regimental Court"' has always been convened by 
the Colonel under directions conferred by the Articles of War 
fii«t in 1672, and now continued,^ without any special Warrant. 
The Commissioned Officers, on the appointment of their 
Colonel, or Commanding Officer, may hold " Regimental " 
Courts, and may inquire into such disputes and criminal matters 
M may come before them ; but no Sentence shall be executed * 
^til the Commanding Officer of the Regiment shall have con- 
linned the same. 

23. Other Courts may be formed: one (first sanctioned in 
1813), as the " Detachment General " * to be held under Section 
12, to punish offences committed against the inhabitants, in a 
Foreign Country ; and the other (first sanctioned in 1830) as 

^ In this year the number of Courta-martial rose from 384 in 1828, to 1043 ; of 
which 767 were •* District " Ck)urt8. Ck)m. Ret. 1426, 18th May 1830. 

• Art 59. The Colonel had special authority given him (prior to 1829), to 
Wdd a General Gonrt composed of the officers of the Regiment (as a General 
Regimental Ooori-martial), of which he might be, or name the President. He 
Qould not confirm these proceedings, and no officer could be tried. Hough (1825), 

1^.398. 
' Art 112. * Art 129. ' Chap. YII. par. 40, and Chap. XI. par. 11. 



6o Military Government Chap. IV. 

the " Drum Head," ^ to be held under Section 11, to punish on 
the spot, mutiny or insubordination committed on the line of 
march. These are exceptional proceedings which are within 
the competency of commanding OflScers to adopt upon emer- 
gencies, but they are not Courts which need be here further 
adverted to. 

24. These three—" General," *' District," and " Regimental" 
— Courts are those under which the Army is governed, and by 
which the Military Law is administered. The details relating 
to each Court — as the number of Officers of which it should be 
composed, the offences which it can try, and the punishments 
which it can inflict — will be found set out in the Military 
Code, printed in the Appendix. These Courts, as divided 
into ** General and District," on the one hand, and **Eegi- 
mentul " on the other, have to some extent a difference in thdr 
mode of procedure, which will be more properly explained 
h(jreafter. 



> Gbap. XI. par. 12. 
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CHAPTER V. 

THE GOVERNMENT OP THE MILITIA AND AUXILIARY FORCEa^ 

1. Co-EXiSTENT with the Military Government and Army 
Organization thus established by the Crown — but totally dis- 
tinct from and as a counterpoise ^ to the Army — the Militia 
Government and organization was established by Parliament 
in 1660, and continued by the same authority until 1871. 
This constitutional organization (extending to the Volunteer 
^d Yeomanry Forces) demands our present consideration, 
tbat the reader may understand not only the original Militia 
^blishment, but the organic change recently made in the 
Government of the Auxiliary^ Forces, and the altered relation- 
^p in which these forces stand towards the Crown and the 
Officers of the Regular Army. 

2. As the constitutional history of the Militia, Yeomanry, 
•^d Volunteers, and the several statutes under which each 
^t>rce has been raised may be found elsewhere,* it will be 
^'ifficient for our present purpose to notice only those funda- 
mental principles which are applicable to all of them alike : — 

1st. That the Militia (and in that term the other auxiliary 
forces may be included) was essentially a dormant local force, 
'^ised in the county by the Lord-Lieutenant and his subordi- 



* The infonnaiion to which the Anny was referred by General Orders, 82 o 
^^73, pars. SS-90 of the first edition, wiU bo found in this chapter. 

« VoL L p. 37-S, eS, 84, 95, 104, and Vol. II. p. 60, 140, 324, and 355. 

' This term was first applied to the '* City Tram Bands" (Vol. I. p. 35), bnt 
't if DOW used on the " Army Estimates '* as a general term to include the forces 
Nemd to in this chapter. 

« VoL L Cbapi lU. and XIV. 
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nate officers, and governed under permanent statute law, 
rather than by rules or orders made by the Crown.* 

2nd. That the Commander-in-Chief of this force, in every 
county, was the Lord-Lieutenant, who had the appointment ol 
officers (resident or holding property in the county) and to 
whom commissions were given under his sign-manual. 

3rd. The specific engagement entered into with the Crown 
by these forces, to qualify themselves, and to act as Soldien 
was: — 1st. To train and exercise a given number of days in 
each year, in their own county, under the command and dis- 
cipline of their own officers and, 2nd. To come out into 
embodied service, in defence of the Bealm, upon national 
emergency, which event happening, and only then, the Crown 
could place them under the command of General Officers 
of the Regular Army, but observing these two conditions: 
(a) That these forces should be fed, and (b) In case of Court- 
martial proceedings, be tried by their oMon officers. 

3. Bearing these fundamental principles in mind, I propose 
to show here briefly how these Forces have been withdrawn 
from the command of the Lord-Lieutenant, and to what extent 
each force is — (a) Under the existing Military organization 
and the command of Officers of the Army, and (b) Amenable 
to the Jurisdiction of Courts-martial awarding punishments for 
Military Offences under the Mutiny Act. 

4. (a.) As to Command. 

By Order in Council of the 5th day of February 1872, 
made under the Army Eegulation Act, 1871,' the command 
of the Militia, Yeomanry and Volunteer Forces of the United 
Kingdom passed from the hands of the Lord-Lieutenant' in 
each county, to those of the Secretary of State. The Crown tf 
enabled to delegate this Command to any Military Officers, and 
the Act declared that the Commissions held by Officers of 
Militia, Yeomanry and Volunteers should be deemed to have 
been issued in the same manner as that in which Commissions 
in the Eegular Army are issued. 



> Tho annual Pay and Clothing Act was not passed originally for diidpUDe, 
and the Crown had no statutory authority for making Militia regnlatioiiB until 
15 & 1« Vic. c. 50, sec. 1. 

« Sec. G. » As to tliis Officer, Vf.l. I. pp. 32, 281 ; Vol. IL p. 127. 
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5. Under the anthority cranted to the Crown bv the ilutinv 
\et, 1872, and which has been exercised by order, of 8th April 
1873, each Beg:iment or Corps of Militia and Volunteers, lias 
been attached to a Battalion or Kegiment of the Army (located 
in a ^nbdistrict or Depot Brigade), upon these conditions, i.f., 
that the oflScers and men shall not be required to serve for a 
longer period, or in any other country, than that during and in 
which they may be required to serve, or be liable to any 
greater punishment than that to which they might be subjected 
if the Act and order had not been passed or made. 

6. Now that the Begular Army and the Auxiliary Forces 
tte brought into direct contact — ^the relative rank or authority 
whidi the officers of each branch of the Service hold together and 
towards each other, becomes important to notice. The Statute 
Uw and Regulations granting this rank, are as follows : — 
Ist. As to the Regular Army — 

The lOGth Article of War gives those officers priority of 
wthority and command, except when serving as Adjutants in 
Kilitia regiments, and then their rank in the regiment follows 
fte rule of seniority to the date of each Officer's commission.^ 
2iid. As to the Alihtia — 

The 42nd Greo. III. c. 90, sec. 2, declares their rank to be 
eqnal in degree, but junior in service to the Army.^ 
3rd. As to the Yeomanry — 

The Act of 1804 ^ declares their officers to be junior to the 
Officers of the Army and Militia, and imposes this restriction, 
^ that no Yeomanry Officer shall ever rank above a Field 
Officer of either service. 
4th. As to the Volunteers — 

The Act of 1863* declares their Officers to bo the vounjrest 
rf their respective ranks, with a prohibition against a Volunteer 
Officer ever exercising command over any other Forces, except 
•8 the Articles of War may from time to time prescribe. 
The effect of these legal enactments appears therefore to be : — 
Ut That the Majors and Captains of the Army may bo coni- 
J^iaoded by the Lieutenant-Colonels and Majors of the Militia. 

' 42 Cteo. IIL c. 9, aec. 77; but see 32 Vic. c. 13, sec. 2. 

' 42 Geo. m. c. 90. aec. 2. » 41 Geo. III. c. 54, sec. 20. 

* 26 A 27 Vk. c. 65, tec. 5 ; 210 H. D. r3) 120. 
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2nd. That the Captains and Lieutenants of the Army ma 
also be commanded by the Majors and Captains of the Yc 
manry. 

And that this command is exercised (not by the Articles 
War), but by the Statutes regulating the Militia and Yc 
manry Forces. 

7. (6.) As to Court-martial Jurisdiction. 

The liability, to the Military Code is to be found in ti 
several Statutes under which each Force has been raise 
subject to one fundamental enactment relating to all tl 
Auxiliary Forces hitherto to be found in the Mutiny Ac 
" That this Act or anything therein contained shall not exten 
or be anyways construed to extend to or concern any tl 
Militia Forces of this Kingdom ; " words extended to the Ya 
manry and Volunteer, and the Reserve Forces of 1867, wit 
this addition in the present Mutiny Act^ "Excepting onl 
[oa liereinafter endcted, or] where by any Act for regulating an 
of the said Forces the provisions contained in the Mutiny A( 
are, or shall be, specially made applicable to such Forces.*" 

8. The several Acts regulating these forces, each oonta 
special provisions ^ (which must be noticed), applying the Mutii 
Act and Articles of War, with limitations as to the period 
liability and to the extent of punishment; and the Boy 
Warrants issued to General OflScers for convening Gener 
Courts martial for the trial of the auxiliary forces direct speci 
attention to be given to these statutes.* 

9. I. The Militia, (a.) As to command. 

Under the authority of 32 Vic. c. 13, and the Army Beg 
lation Act,* 1871, Her Majesty has been pleased to pla 



> 1 William and Mary, c. 5, and Soo. 5 of 1872, in which tho words italid] 
wero first inserted. 

^ Tho sections hero referred to ore the 105 and 106, first inserted in IS 
and they enabled the Secretary of State to attach these forces to looaU 
Regiments of the Line, which were placed in subdistricts under the oQmniaiK 
Colonels of the Ilegular Army. • G. O. 32 of 1873, per. 2. 

* W. O. Circular, 28th May 1872, and 8th April 1873, Auxiliary and Be« 
Forces. 

* These wsrrants and circular lottery (dated November 1873) have been in 
while this Work was passing through the press, par. 30, note 3, potL 
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tbe several Kegiments and Corps of Militia, for the period 
of their assembly, training or exercise, and the Perma- 
nent Staff of such corps at all times, under the Command 
of the Officer Commanding in Chief and of the General 
and other OflBcers of the Kegular Forces Commanding in 
the Districts and Subdistricts within which such Militia 
K^/dments or Corps are assembled, trained, or exercised respec- 
tively, and where such Permanent Staff are stationed. 

10. (J.) As to Court-martial Jurisdiction. (1.) During the 
Preliminary Training. 

A power was taken in the Militia Act ' of 1860, to train a 
Recruit "upon or any time after his enrolment," by way of pre- 
liminary instruction, at the Head Quarters of his Regiment, or 
•ny other convenient place for any time not exceeding 28 days, 
although his Regiment was not then called out for training ; 
*nd the Act further provided that, during the period of })re- 
liminary instruction, the Recruit should be subject to the same 
Articles of War, and to the same laws in all respects, as if he 
^ere a Militia man lawfully called out for training and exorcise. 
Under the Act of 1871,^ this " period for preliminary instruc- 
tion" may be extended for " not more than six months " at such 
place and time as the Secretary of State shall appoint. 

11. The "place" at which each Recruit shall be assembled 
(nnless specially ordered to the contrary), is fixed by the 
Secretary of State's order of the 8th April 1873, as the 
Brigade Depot named therein ; but the " time " is fixed, or to 
I* fixed under the authority of "Grcneral Regulations and 
Inrtructions ** of the same date, issued by the "AHjutant- 
General."' Under these Regulations, the Recruit may be 
t'ained either on enrolment or immediately preceding the 
training of his Regiment, either by his own OflScers or by Line 
Officers attached thereto under the Militia Act of 1869.* 

12. If trained at the Brigade Depot, it will be in association 
^th Line Recruits, under the immediate supervision of the 
Officer Commanding the Station ; and that discipline may be 
maintainecl under these conditions, the Militia Act of 1873,^ 



' 23 & 24 Vic. c. 94. sec. 14. « :i4 & 35 Vic. c. 8G, mm. 8. 

» (i. O. (32). ♦ 32 Vic. c. 13, sec. 2. » 3« & IH Vic. c. (^8, sw. 'A. 

V 
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which was passed subsequently to the Begulations, € 
that — " Militia Eecruits shall during the period of their r< 
training (when the Militia Battalions to which they belon 
not for the time being out for training and exercise), be si 
to the command of such Officers, whether of the Militia c 
Kegular Forces, as may from time to time be appoint 
serve with the Force with which such recruits are being in 
and the Officers in this section mentioned, shall be comp 
to sit on any Court-martial appointed for the trial of any 
Kecruit for an offence committed by him during the peri 
his recruit training." 

13. (2.) During the period of training and exercise, 
**A11 the clauses, provisions, matters^ and things cont 

in the Mutiny Act and Articles of War sliall be in 
with respect to the Militia in all cases whatsoever, but so 
no punishment shall extend to life or limb." * 

14. (3.) During the time that the Militia is ^'dram 
and embodied,'^ 

Until returned again to its own county and disemb 
by Her Majesty's order, the Militia shall be subject t 
the provisions contained in the Mutiny Act and Articles of 
and all the provisions contained therein shall be in force 
respect to the Militia while embodied.^ — the Militia becon 
fact, Eegiments of the Line — governed as to interior Disci] 
and Kegimental Economy, by the Queen's Regulations.^ 

15. This liability is, therefore, limited to three pei 
1st, that of preliminary training ; 2nd, that of annual tra 
and exercise ; anl 3rd, that of embodiment and return 1 
After these perioils have expired, the power of Military 
over these Officers and Men ceases, unless it can be supp 
under one or other of two subsequent Statutes. The fi; 
these — the 55 Geo. III. c. 168 — enables a General or 
mental Court* (consisting of Militia*^ Officers) to try ofl 

» 42 Geo. III. c. 90, sec. 89. 

« 42 Geo. III. c 90, sec. Ill ; Reg. v. Jessop, 1 Den. C. C. p. 619. 

' Dickson 17. Coinbermere, 3 Fos. and Fin. p. 543 

* An Opinion has been recently given that District Courts have anthori 
these Forces, but tlie warrant only extends to general courts. 

* An to this, Mr. Justice Story's Judgment m Martin v. Mott, 12 Whea 
p. 35, and Maltby on CV>urt8-rnjirtial, p. 57. 
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committed during either of the two j)eriod8 if the charges are 
delivered and made out within six months after the training 
or disembodiment ; and the second — 56 Geo. III. c. 64, sec. 5 — 
enables Deserters to be punished at any time, though no such 
charges have been delivered. 

16. (4.) As to Volunteers attached to Line Regiments. 
During the time that any Militia volunteer is "attached 

for a time for the purpose of instruction to any Regiment of 
Her Jlajesty's Forces or Permanent Staff of Jlilitia, he shall for 
8uch time be deemed to be under the operation of the Mutiny 
Act, and mider the command of the Officer commanding such 
Bepment or Permanent Staff of Militia." ^ 

17. (5.) The Permanent Staff of the Militia. 

"Shall be at all times subject to the Mutiny Act and 
Articles of War," and it shall be lawful for the Colonel of the 
Begiment to direct the holding of Courts-martial for the trial 
rf offenders for any offence against the said Act and Articles 
<^mitted during the time such Regiment shall not be em- 
bodied, and for the trial of any one who shall have deserted 
^hile the Regiment was embodied, and shall not have been 
apprehended till after it shall have been disembodied, but so 
Aat no punishment should extend to life or lirab.^ The 
p«)vi8ions of the 55 Geo. III. c. 168, have been^ made ap- 
plicable to the Permanent Staff of the Militia for all offences 
committed against the Mutiny Act,* so that Courts-martial 
^J be summoned at any time for the punishment of these 
Officers and Men. 

18. 11. The Yeomanry, (a.) As to Command. 

(a.) Under the Act* of 1871 Her Majesty has further been 
pleased to place the several Regiments and Corps of Yeomanry 
Caralry when assembled, marched, or doing voluntary military 
^Qty, and the Permanent Staff of such Corps at all times, under 
the command of the Officer Commanding in Chiof and of the 
General and other Officers of the Regular Forces Commanding 
'^l the Districts and subdistricts in which such Regiments and 

M7 A 18 Vic. c. 105, aec. 53. 31 & 32 Vic. c. 76, sec. 12. 
' 42 Geo. III. c. 90, sec. 103 ; 17 k 18 Vic. c. 105, sec. 33. Sec also 22 & 23 
^ic. c. 38, iec. 12 ; 23 k 24 Vic. c. 94, sec. 15. 31 & 32 Vic. c. 76, sec. 7. 
• 56 Geo. IIL c. 64. * It is said ** District * also. • W. O. Circulars, fup. 

F 1 
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Corps are respectively assembled, marched, or doing military 
duty, and where such Permanent Staff are stationed. 

19. (6.) As to Court-martial Jurisdiction — 

Turning to the Statute which regulates this Force, it enacts : 
(1.) That the force from the time of the summons of the 
"Lord-Lieutenant to assemble and until the enemy shall be 
defeated, <fec. (the same to be signified by Her Majesty's Pro- 
clamation) shall continue, and be subject to all provisions in 
the Blutinv Act and Articles of War in all cases whatever." * 

20. (2.) So again when they assemble (such assembling not 
being under the 46th section of the Act) " to do military duty, or 
for improving themselves in military exercise, or " for the suppres- 
sion of riots," such Yeomanry from the time of so assembling and 
during the period of their remaining on such military duty, or 
being engaged in such service as aforesaid, shall be subject to 
all the provisions of the Mutiny Act and Articles of War.* 

21. (3.) The Permanent Staff of the Yeomanry « shall at all 
times be subject to the Mutiny Act and Articles of War, and 
shall be liable to be tried for any crime committed agains't; 
such Act and Articles" by any Court-martial, according to thc^ 
nature and degree of the offence, in like manner and under th.^3 
like regulations as the Permanent Staff of the Military Forces, 
provided the Court-martial is composed of Yeomanry OflScers, 
and that no punishment awarded ext^^nil to life and lini.Yi, 
except when such Corps is ** called out in case of invasion." ' 

22. III. The Volunteers, (a.) As to Command. 

Under the Act of 1871,* Her Majesty has, moreover, been 
pleased to place all Volunteers, when assembled for drill 
or inspection or voluntarily doing any other Military duty 
under the command of the Officer Commanding in Chief and of 
the General and other Officers of the llegular Forces Com- 
manding in the districts and subdistricts within which such 
Volunteers are undergoing inspection, or doing SDlitary duty. 
And to declare that the Permanent Staff of all Administrative 
Regiments and Corps will be at all times under such Military 
Command. 

» 44 Gt^. IIL c. r)4, M)c. 22. « lb., sec. 23. » lb., sec. 21. 

* W. O. CirouJxir, nip. 
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2o, {\i.) As to CoTin-Tnartial Jurisdiction.^ 
The Tolimieer Aco, 1 j^f^ (Kmiiiiixf Tl»ef»e fnartm<*m> : — 
i'Ls Ai] the Ctfaoer? aud Men (incJnr.iiur tbo rfrmjiDtoiT 
Staff f ^lien in acToal Militarv stTri(*e are liwlJo ii» nil ibr 
piraTisians of tbe MminT A<^*: tand also entitled lo tit- iK'noni^ 
tiereaf i in all respect*: as the Cffiettrs and Si»luitTS of HrJ 
3Ijkje?=tT's ArmT, except that the Conrt-martial shall Ih^ com- 
posed (rfC^oere of the YcJnnteer Farce only." 

24. (2. ) The Permanent Staff erf tbe TiJunteer Foirce when 
mci on actual serrice, are snbjed to all the proTisions cS 
the MminT Act <and to the beneffts thereofi Fobject to the 
rariaticins and provisions which the 22nd Article of tbe Tolnn- 
teer Ata spedlies. 

25. (3.) Tbe Act erf 1S71 also extended the Mntiny Act and 
Articles of War to the Ydimteer Force ^ iihout anv limitation as 

« 

to Punishment, thns: — ^^That vl?ere any part of the Volunteer 
Force is assembled for the pnrjK>ae of l»einxr trained with the 
Militia, or Ee^rQlar Forces, the Mntinx Act and Articles of War 
diall apply to the part of the Yolnnteer Force so assembled in 
the same manner as they apply in pursuance of the Volunteer 
Act, 18t3, to Volunteers on Attniil Service.'' 

26. rV. The Eeser\e Forces, {a.) As to Command. 

The Government and Command of the Armv Reserve has 
undergone a change, though not to the same extent as that 
previously described with reference to the Militiji. The 
history ' of this force is also given elsewhere, and therefore, it 
is sufficient here to observe that it was organized by the lat<* 
Lord Hardinge in 1842, as a Local Force to aid the Civil 
powers, within districts assigned by the Crown, to the adminis- 
tration of which, and the command of the Rsene men therein. 
Staff Officers of Pensioners were appointed from the haK-j^y 
list. The changes that have been made, will be traced in the 
foUowing paragraphs. 

27. Under the Act of 1871/ Her Majesty was further 



* At» to courts of iuquiry, sti* App. M., ;kW. 
I p 2*; 4- 27 Vic.r. f>5, w-c. 23. » Vol. I. p. 337. • Wat Offict Ciirulftr, <tM/.. 
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pleased to direct that the Army Reserve (including the En- 
rolled Pensioners) shall be placed under the Command of 
the Officer Commanding in Chief and of the General and other 
Officers of the Regular Forces commanding in the Districts 
and subdistricts within which they are assembled for training or 
exercise. 

28. (t.) As to Court-martial Jurisdiction. 

The Reserve Force Act, 1867, enacts : — Whenever the Re- 
serve Force, or any part thereof, is called out for training 
and exercise, or when any of such Force, having volunteered 
their services for that purpose, are kept on duty as aforesaid, or 
when such Force, or any part thereof, is called out in aid of the 
Civil Power as aforesaid, or is called out on permanent service 
under Her Majesty's Proclamation, all the provisions of that 
Act and the Articles of War in force shall apply to and in 
respect of the said Force, or such part thereof as may be or 
ought to be on duty on any of the occasions aforesaid, and 
the Officers and Non-commissioned Officers appointed to com- 
mand them, as fully as such Act and Articles may be applicable 
to and in respect of Her Majesty's Regular Forces ; and offences 
committed by such Officers and Non-commissioned Officers, and 
the Men of such Force, as may be or ought to be on duty on 
any of the occasions aforesaid, may be inquired of and tried 
by Court-martial assembled under tlie provisions of fiiny such 
Act, according to the usual discipline of Her Majesty's Army ; 
and Courts-martial for the trial of any such offences may be 
holden, and the Punishment awarded by any such Court- 
martial may be inflicted, either during the time for which such 
Officers, Non-commissioned Officers, and Men are or ought to 
be so on duty as aforesaid, or at any time within twelve months 
after the offence has been committed or the offender has been 
apprehended.^ 

29. V. The Militia Reserve, (a.) As to Command. 

(a.) Until callc'l out, these men remain in and form part of 
the Militia, hence they are commanded as such. 

(6.) As to Court-martial Jurisdiction, the Act under which 
this b'orce was raised provides: — ' 

» 30 & 31 Vic. c. no, 8CC. 12. - As U) (a), bcc Par. 7, auie. 
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'* During any time for wliicli any *M<*n <»nliKtx»(l iindor iIu'h Art 

may have volunteeriHl to l>c trained and <'X«»r('is<'<l wifli any part 

of Her Mrtje>ty's Army, and wlu'n<^v<T any Mm ijnliHf<*d iindrr 

this Act are upon Army Service, all the proviKionH of iIm? Mniiny 

Act and Articles of War shall apply to nnc^h Mfrn, and to all 

jiera.»ns whomsoever iu respect of them, as fnlly an hucIi A<'t 

and Articles may be applicable to and in nfH|)(?f't of II^t 

Majesty s Regular Forces; and oflonc^'S (•oiijjiiitt<'d by mii*'Ii !\I<'n 

niay he inquired of and tried by Conrtz-nuirtial aHM'mbhd under 

the provisions of any such Act, ac^*^>rdin^ to the uhhuI di>y'iplin<' 

of Her Majesty's Army; and (Jourtii-niartial S^iX the trial ol any 

such offences maybe holden, an<i the runihhni^'nt awarded by 

any such Court-martial may Ik.* inflicted, 'rither durin^^ th'; tim< 

fur which such MffU have volunU-ere^i to be train'fd ufid "x* r 

<'b^, or (as the case may Ix,*) \itit ijjK>n Army S<rrvi''i;, or at %%uy 

time within twelve months after the ifffaw'ti ban \f'Oh t*,otuiu\SUA 

or the offender lias brfcn apprehended/* ' 

30. L(x>king at the various Htitut/;ry ena/tffie;;f>; nlnUtty \o 

these forces this advi^'O, \(\\*n% in a r*-*'.*iui Kimtlixr, >h'/»il'J b«; 

regarded: — *'In exercj>in;( authority over th". \uxuutt'f ittA 

Iteserve forces, officers apj^'/int^rd to rh'tiUtix^A* nif,-^^ t<ut*',nA/ r 

that these forces liave \ff^iii enroJJ'-yi 'nA'^t tou'.^U'i:.*. v« / v 

different from i\i(mfi of the re;riiUr :xrur/. 'l\i*./ tsiu*x **>' 

great c»n; not to ftxcjttA the \/'r*':ni '*/f:A*'n^A uf/,;* t ;,«//. b/ 

hi w, and in exereijiing the j/yv,*;;- 1*/^,^;* t/,<:y ';o ••/^vwy .'.•,• 

endeavour lu <;arry with them a* i^xr ha y,^M.r,.h *:.* 

of the Commandin<f Oiiieer^ */ tr«e ii',z..i;ir$ f ,/ < * U, '.,: 

cases of doubt thev wiil do **-;. t// ref*./ ♦// * ^ I ;,^ ;//,■//- 

General of th#i auxiliarv for'r*/ ' 



= iW. 2 '.f ';. O. -i:: vf J'T.; %-. . -.v - .- . .v.- ■/ ^■. • , ' '^ . -, w 

wifi.iii;:. It •!*•' It -*-.*. •«-«*.'-.•*.'..• ./,'., .•,-,'. • . ^- , / 

til ili^ offi »:r« "iLfr>i :/',:.■ >.».'•. **-■... -»..•*• ' , ■ :• » • ■. .. »' 
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CHAPTER VI. 



MILITARY OBLIGATIONS. 



1. As tl»e responsibility of defending the Bealm, so the 
power of engaging Officers and Soldiers for Military Service 
devolves on the Crown.^ The terms upon which these en- 
gagements have been made have varied in some particulars, 
according to the exigencies of the times ; but two conditions- 
one of inflexible loyalty to tlie Sovereign, and the other of 
implicit obedience to the General in Command — have never 
been wanting. To confirm and enforce these Military obliga- 
tions, the Articles of War were formerly made as Itoyal Orders 
or Commands, and by the imposition of an oath, secured the 
allegijince of the Army to the person of the Sovereign, and 
obliged the affirmants to accept all his Koyal commands as 
binding upon them to carry out as lawful orders. 

2. Now and for the last 200 years and upwards the substance 
of the Officer's or Soldier's engagement with the Crown has 
been the same. The Officer's agreement is: — 1. As towards' 
his inferiors, to take charge of the Officers and Soldiers serving 
under him, to exercise and well discipline them in arms, and 
to keep them in good order and discipline (those under him 
being commanded to obey him as their superior Officer). 2. As 
towards the Crown and his superiors, to observe and follow such 
orders and directions as from time to time he shall receive from 
the Sovereign or any of his suixjrior Officers, according to tlie 
rules and discipline of law. The Soldier's agreement^ (usually 
confirmed by his oath)* is: — 1. To defend the Sovereign, his 



» VrJ. I. pp. 1 to 15. » Vol. n. p. G5. » Vol. L p. 440; Vol. II. p. rJC. 

* Soldiera having In'ori c<nivicte<l by Coiirt-inartiul of Feninnism, Mr. 8fCivtury 
Hriicu wroUi on i7tli Murcli iS7I, rcfiisiiij^ lu panlon tlioiii uh **th(i8c who by 
jftrjnnj aud niuiiitouH wia huvc brought dihgruco ou tiio prolbttbioii of (iidluut 
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t)wn and dignity, against all enemies ; and, 2. To observe and 
)eyall orders of his Majesty and of the Generals and Officers 
t over him.^ 

3. In the lesser matters of discipline — as disobedience to 
witive commands or neglect of Military duties — the power of 
e Crown, arising from this contract or engagement with the 
BBcer and Soldier, is considerable, giving an absolute control 
er the service and pay of the Army. No command of the 
ing and General can be disobeyed,^ save at the peril of punish- 
ent by the Crown or trial by Court-martial ; nor can pay, if 
thheld,^ be recovered by legal proceedings against the Crown, 
jnce imposed service and pay withheld have been used as 
jplementary punishments for breach of Military discipline. 
1 The manner in which " Officers are commissioned," * and 
Soldiers* are enlisted,*' has been treated of at considerable 
gth elsewhere. 'Each of them accepts his retainer at the 
asure of the Crown, and may be displacetl from his Military 
fu8 at any moment that the Crown sees fit to discharge him, 
ber with or without previous trial by Court-martial.* IIo 
\ DO right to resign his Commission or vacate his enlistment, 
1 while he is in the service of the Crown he is no longer 
yi*m to contract any other obligation, nor can he exercise 
r rights of Citizenship which may conflict with the obliga- 
1 of implicit obedience under which he stands pledged to 
fil his Military duty.^ 

\. ** The general purview of the j\Iilitary Code shows that a 
dier gives himself up wholly to his superior Officer in religion, 
itics, civil relations, loyalty, internal and external behaviour.''^ 
wears his clothes, cuts his hair, holds his person, and regulates 



liere." — House of Lords Pnpcra (HI), 1 March 1872. Mr. Gladstone wrote, 
c are compened to view tliLiii difft-reiitly, alike fioni a regard to gencnil 
eiplcs and by our duly aa Ministers of the Crown to uphold the higlicst 
dard of honour and lidelity in the noble Kcrvice to which they belong.*' — 
* Timefl,' 10th June 1872. 

The native Indian soldier is swoni to allegiance, " and to go wherever I am 
lod by sea or laud,'* and to obey all commands of the Ollicers set over him, 
en tu the peril of my life.*'— Art. 1 of 186^. 

Vol. I. p. 144 ; Vol. II. p. 37. > Vol. I. p. 98. ♦ Vol. II. Chup. XVI. 
VuL IL Chap. XV. • Vol. II. pp. llf'-riS, :J28. ' Vol. I. p. 100. 

tiaid in argument, Wurden r. liailoy, 4 Tuunt. lit p. p. 80. 
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his step and action at the command of Officers appointed by the 
Sovereign.^ 

6. The Law which he has to obey may be divided into two 
branches, thus -? — 

I. The "i^aj scripta'^ which (may be changed^ from time 
to time during his retainer, and) may be stated according to 
this order of obedience is comprised in : — 

1. (a) The Mutiny Act, as the Law expressly sanctioned by 

Parliament.* 

2. (h) The Articles of War, as the Law made by the Crown 

under Statutory Authority and in accordance with the 
Mutiny Act.* 
l^. (c) The Regulations or Orders made by the Crown without 
Statutory Authority, (a, h, and c, relating to the whole 
Army.) 

4. (d) The District or Garrison Orders made by the General 

of the District or Governor of the Garrison, for the 
several Regiments under his Command.' 

5. (e) The Standing Orders of the Colonel for the OflBcere 

and Men of his Regiment.' 

All orders of subordinates must be consistent with supreme 
authority, and in case of the conflict of Laws,® that must be obeyed 
which is imposed by the higher authority. 

7. It is perhaps needless to observe that the object of these 
Standing Orders is to train and maintain the Army in discipline 
— meaning by that word (to use those of the Great Duke*) 

' Vol. II. pp. 37, 147; and sec. 6, par. 37 and 38, Queens R. 1873. 

- The Law is hero sit forth with special reference to the Army, but in iti 
esst^ntial principles it is equally applicable to the Navy; indeed, Johnstone 
r. Sutton was a Navy c;ise. 

^ See the question discussed in the American Courts, and so decided. Van- 
derheyden v. Young. 11 John. Kep. 158. 

* Vol. I. pp. 5-11. * Vol. I. pp. 149. 150. 
« See Art. 75 of 1872. ' Ibid. 

• I am thus explicit, having referred to Question 4002 and other evidence by 
the Judge Advocate General Mowbray) in 1869, before the Courts-martial Com- 
missicners. 

» General Order, 24 September 1809, p. 118; and, in writing of our aUic«, 
ho complaine<l, ** they want tlir habits and spirit of Soldiers, — the habit of com- 
numd on one side and of obedience on thc^ otlier : mutual confidenoe betwwn 
otHcers and nun. And, al)Ovc all. a «let4 rniination in the hupcriors to obey the spirit 
of the orders th< y receive, let what will l>e the consequence, and the spirit to tell 
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"habits of obedience* to orders, subordination, regularity, and 
interior Regimental economy," besides "drill." Obedience 
must be implicitly exacted by each responsible officer, "for 
nothing (even in Civil affairs) can be more dangerous than to 
allow the obligations to obey a law to depend on the opinion 
entertained by individuals of its propriety," ^ and in military 
aflyrs it would be intolerable. " It is not sufficient," wrote 
Lord Orrerj',^ in 1677, "to make good Kules, unless the 
Prince or General see them punctually obeyed, or severely 
punished if broken. For besides the evil which attends the 
omitting of what is good, the contempt of authority is of fatal 
consequence in all human affairs, and most of all in Military, 
where, though what is commanded might have been indifferent 
itself, yet it ceases to be so when it is commanded ; and if a 
Soldier of himself may break one Rule of the General's un- 
punished, he may believe thereby that he may as well break 
any, uay^ all the rest ; for the stamp of authority is alike on all, 
of which when a private person or many private men make 
themselves the Judges, they bid defiance to all discipline, with- 
out which no Society can subsist, and Military ones the least of 
any. In one word, it were much better that good Rules were 
not made, than, if made, that they should not be observed, and 
the breakers of them escape unpunished." 

8. But this observance of Orders and Regulations is not for 
Peace only, but more especially for War. " Unfortunately the 
inefficiency of the Officers," wrote the Duke, ** has induced many 
to consider that the period during which an Army is on service 
is one of relaxation from all rule, instead of being, as it is, that 
daring which (of afl others) every rule for the regulation and 
control of the conduct of the Soldier — for the inspection and 
care of his arms,^ ammunition, accoutrements, necessaries, and 
field equipments, and his horse and horse-appointments, for 

the true oourae if they do not.** Vol. iii. ih., p. 854. And ngaiii, " The 0)iii- 
mander of tho Forces prefers a smaU but disciplined and wdl-i>rdcrod body of 
Troops, to a rabble, however numerona." G. O. 29 May 1SU9. 

* " Obedience is the very life of an Army,** Turner, p. 1G7. 

* FerguHon v. Earl of Kinnnul, 9 CI. and Fin. p. 324. 

* ' Treatise on the Art of War.* London, 1677. 

^ 8ee OlBeen ordered into am^st for neglect of thi^ duly. Vol. xiv. Sup. I)i.>., 

p. 39. 
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the receipt and issue and care of his provisions, and the reguli 
tion of all that belongs to his food and forage for his horse, mnj 
be most strictly attended to, if it is intended that an Army- 
a British Army in particular — shall be brought in a state < 
eflSciency to meet the enemy in the day of trial." ^ For tl 
object of all disciplinary training is to use against the enem 
the strength accumulated from 1000 with the precision of od 
man. 

9. !!• The ^^Lex non scriptay* — those lawful orders whicl 
viva voce or otherwise, the Commanding OfiScer may from tim 
to time issue, bidding a subordinate to do or refrain from doinj 
as a Soldier, certain acts till then undisclosed to him. Of cours 
in War there is no limit to obedience (" which is the first, second 
and third duty of a Soldier at all times," ^), save a physical im 
possibility to obey. " A subordinate OflScer must not judge of th( 
danger, propriety, expediency, or consequence of the order h 
receives : he must obey — nothing can excuse him but a physica 
impossibility. A forlorn hope is devoted — many gallant mei 
have been devoted. Victories have been obtained by orderinj 
men upon desperate services, with almost a certainty of deati 
or capture."^ In Peace these orders must be plainly withi: 
the limits of the Officer's authority ; * but, for the maintenanc 
of discipline, he may interdict the Officer's or Soldier's departur 
from the Camp or Barracks, * or his attendance at particula 
meetings or places ^ either in or outside the Camp or Barracks. 

10. Possibly in matters of quasi social or political importanc 
a controversy may arise, but "it would," said the late Si 
Robert Peel, " be utterly impossible to maintain discipline 
soldiers were allowed to be political partisans, correspondenl 
to newspapers, or members of political clubs. Then, indeed. 



« Memo, to Oftlerrs, 28 Novcmljcr 1812, Vol. vi. p. 181 ; and see Vol. i 
p. 23G, ttiid General Orders of 20tli August 1810. and 18th March 1811, 3rd Mi 
1812, as to half-yearly reports of 17tli May 1813. 

« Johublune r. Sutton, 1 To. Kep. p. 549, and the Duke's G. O. of 11th Nc 
1803. » lb., p. 546. 

* Sec the subject dibcussed. Vol I. pp. 155-104, Vol. II. pp. 66, 144-154. 

» Sec Duke of W('llingt^)n'8 Memo., Vol. viii. Desp. p. 346. If the Officer ade 
oppressively, no doubt he would be linble to Court martial. 26 H.D. (O.S.^ 115< 

• Vol. 1. pp. 160-161. 
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standing Army would be in trutli a curse — then they [the 
House of Commons] might bid farewell to liberty. It was 
fairly in the power of the Commanding Officers to intcr<Iict a 
Soldier's communication with the newspapers^ and to prevent liis 
being a member of a political club. He denied tlie truth of 
the doctrine that a Soldier continues to enjoy aU tlie rights of a 
citizen. It was clear that he must forfeit that portion of his 
civil rights which would interfere with the discipline of the 
Annv." * 

11. The great bane of any Army is " party spirit," not only 
with reference to the aflaira of the State, but to the merits 
or demerits of any Military System, or of any Commander. 
In the Commonwealth^ the evil of a compact body of 
Armed politicians, sustained at the public cost, but not 
controlled by the strong arm of power, destroyed all Govern- 
ment In the Army of the Peninsula no Genenil could havo 
more earnestly guarded against this — as the greatest evil to 
the 3[ilitary efficiency of the Army — than the Duke of Welling- 
ton. "As soon as an accident happens," he wrote in refer- 
ence to a charge made by the 16th Hussars, in which a mistake 
had occurred, **any man who can write, and who has u friend that 
can read, sits down to write his account of what ho does not 
know and his comments on what he does not understand, and 
these are diligently circulated and exaggerated by the idle and 
malicious, of whom there are plenty in all armies. The conse- 
quence is that Officers and whole Regiments lose their reputa- 
tion; a spirit of party — which is the banc of all armies — is 
eD|:endered and fomented ; a want of confidence ensues, and 
there is no characrter however meritorious, and no action how- 
ever glorious, which can have justice done it. I have hitherto 
been so fortunate as to keep down this spirit in this Army, and 
I am determined to persevere."* And in another (earlier) 
despatch,* he points out " the error of Ofliccrs in high 
Command making partisans of those placed under them. 



' Forbidden to the Navy, A<1. Reg. p. 100. 

' VnL I. p. 161. ' Vol. I. p. 2, and Vol. II. pp. TiiJ, 3I«. 

• Dwp. of July ISIO, Vol. i. p. ISO. In 18i:J aU the Ollicrs of tl.c 85th \\vv(\' 
■ttrnt were exchangodto other iiegiinentri,to break up tliid hpirit. Hiii](;h (I82r>). 
p. 3M. ^ In Vol. iii. p. (;20, and hc p. iu\. 
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instead of making all obey the Constituted Authorities of the 
State." 

12. But one obligation of paramount importance is sub- 
mission to the Military Code and those Tribunals under 
whicli the OflScer or Soldier is amenable to puni^diment for 
any Military offences. These Courts, when acting within their 
jurisdiction, are supreme over the OflScers and Soldiers in the 
Army, and they cannot rightfully complain that as such they 
are arraigned before them. It will be seen, from the earliest 
and the latest Codes, that for the adjudication of all matters 
relating to Officers or Soldiers irder se, these Tribunals have 
been specially constituted; and that an appeal for pecuniary 
damages to a Civil Tribunal for a Military injury would be 
a direct violation of that obligation to obedience which every 
one accepts by his Commission or Enlistment.^ 

13. The Articles of War, supplemented by the Queen's Eegu- 
lations,^ provide a method for the redress of grievances, by 
giving to the Inferior the right of personal complaint to the 
General Officer on his half-yearly Inspection for wrongs suffered 
at the hands of a Superior Officer.^ It has elsewhere been 
pointed out that the Articles of 1672 permitted a reasonable 
complaint of this nature to be urged, and those of 1717 
expressly provided the same remedy. The Officer wronged was 
first to complain to his Colonel,* then (if refused redress) to 
his General, that justice might be done upon his report of the 
Oiise to the Crown. When the complaint was against the 
Captain, the Colonel was to summon a Regimental, with an 
ultimate appeal to a General Court. In either case, if the 
ap{>oal should ap{)ear vexatious or groundless, the appellant 
was liable to punishment by the General Court, or if the 
SujK^rior Officer had to make restitution, then he was also to 
Ih? punished. 

1 4. Tlie present Code, so far as it relates to Soldiers, varies 



* Six' the adiuimblc Jmlgiuont of Mr. Justice WUIea in Dawkins r. Rolcelj 
(i>miy a«a i h. l^r. Ktlly in i7.. 8 I.. R, (Q. B.) 2G2. « Sec. ldS-9 of ISISS. 

• A> t*» tbf Nrtvy N. l\ A. (Sr. 2^) ami Ail Rt g. p, la^. ♦ Art Ift. 
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somewhat from that of 1717. The complaint is now confined to 
matters affecting " pay or clothing," ^ and where made, obliges the 
Colonel to summon a Regimental Court of Inquiry, from which 
either the Captain or the Soldier may appeal to a General Court- 
martial, with liberty to be heard by himself and witnesses, though 
at the risk of incurring such punishment as a Court-martial 
shall award, should the appeal be pronounced groundless and 
vexatious. This is the only remaining instance under the 
Military Code in which a General Court-martial is recognized as 
one of appeal from the findings of any Inferior Court.' 

15. This provision, as relating to Officers, came under the 
notice of Parliament in 1810, when it appeared to be admitted 
that the Commander-in-Chief (to whom the Generals Report 
shonld be sent) had ^ discretion in submitting to, or withholding 
from, the Sovereign a report of the case.^ The Article is found 
in tlie present Code,* and came under discussion before a 
Court of Law, probably for the first time, in 1806. The object 
of this Article is to establish a domestic forum * to settle those 
professional disputes incident to, and which are to bo governed 
by the rules and customs of, the Military Service. If the torts 
and wrongs " sounding in damages " were to bo subjects of legal 
controversy before the Common Law Courts, great evils would 
arise ; for not only would the position of a Commanding Officer 
be attended with personal risk (not exaggerated in the judji^ment 
pronounced in Sutton and Johnstone),® but, what is far worse 
than this, " the spirit of party — the bane of all armies " — would 
arise, and then, to use the words of the great Duke, " we should 
be in a bad way indeed." ' The essential purpose of the Military 
Code is to prohibit all personal and acrimonious controversy." 

16. Military Tribunals are part of the Constitutional Law of the 
Realm, not for the welfare of the Array alone, but for the pro- 
tection of the Civil Community. Given a Standing Army, and 
Military Tribunals are a necessity. **The Array being esta- 

' Art. 13. 

* Compare ace. 10 of Mutiny Act, 6 Vic. r. 3, and 7 Vic. c. 9, un«l Chap. XII. 
» Caiitain Foskcrtt's Case. 16 H. D. (O.S.), p. 740. ♦ Art. 12. 

' Tiinms r. WiUiams, 3 Q. B. Rep. p. 422 ,* Dawki:is r. Brikoby, 4 Voh. and Fin. 
p 833. • « 1 Te. Rep. 

• Gar. D«p., Vol. iii. pp. 620 and 071, Vol. iv. p. ISO. » Vol. ii. p. :;40. 
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bliflhed by the authority of the Le^islAtnre, it is an indispeiv* 
able requisite,'' *?aid Lord Loughboroo^h,* '* that there shonid 
be order and discipline kept np in it, and that the persons who 
compose the Army, for all oflFences in their Military capacity, 
should be subject to trial by their Officers. That has iodnced 
the absolute necessity of a Mutiny Act, accompanying the 
Army. One object of that Act is to provide for the Army, bot 
there is a much greater cause for the existence of that Act, vii., 
the preservation of the peace and safety of the kingdom. The 
object therefore is to create a Court invested nith authority to 
try those who are part of the Army, in all their diflFerent descrip- 
tions of Officers and Soldiers, limited to breaches of Military 
duty."* 

17. The State in its Civil aspect delegates Judicial functions 
to Military Officers — places them in command over and holds 
them responsible for the good order ' and discipline of their sub- 
ordinates. It would be most unreasonable, therefore, to deprive 
Officers acting in the Military Administration of Justice of that 
established rule of Law which grants immunity from civil actions 
to those who as Judges, Juries, or Witnesses, are acting in the Ciril 
Administration of Justice. And the (>)mmon Law Courts have 
uniformly refused to do so,^ for the case of Sutton v, Johnstone 
(which goes beyond this) shows that an Inferior Officer cannot 
rightfully appeal for pecuniary compensation to a Court of Civil 
Judicature against his Superior Officer for initiating Court- 
martial proceedings against him without reasonable or probable 
cause. " Tlie occasion," said the learned Judges,* " has often arisen 
when men put upon their trial before a Court-martial have 
thought the charge without a probable cause, and have warmly 
felt the injury of such an act of malice or oppression ; yet^ till 
this experiment (in 1786), it never entered into any man's head 
that such an action as this would bo brought. What condition 
would a Commander be in if, upon exercising his authority, he is 
liable to be tried by a Common Law Tribunal ? If this action 

» Omnt r. (iould, 1 IL B. p. 100. The hamo rule equally applies to the Nt^y. 
i^*** Sutton r. Johnstone, anic. 

* (Jmut r. (louUl, ui mp. 

> DiiwkiuH r. Hokoby. 4 Fob. nnd Fin. p. 831 ; Same r. Pnulctt, 9 B. A B. p. 70. 

• l,or\U Man>lleld un<l lx>u;;hlK>rouj;h. 
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\>e admitted every acquittal before a Court-martial will produce 
one. The person unjustly accused is not without a remedy — 
that which is best among Military men : reparation is done him 
by hisacquittaly and he who accused him unjustly is dismissed 
the Senrice and blasted for ever." * 

18. The current of legal authority has been consistent 
tith this ruling of Lords Mansfield and Loughborough in this 
celebrated case. The Common Law Courts have uniformly 
lefiwed to sit as Courts of Error or Appeal in matters over 
which they exercise no original jurisdiction.^ "It is clear," 
*id 3Ir. Justice Willes, in a very recent case, *' that witli respect 
to those matters placed v^ithin the Jurisdiction of the Military 
Forces, so far as Soldiers are concerned, Military men must 
determine them. Persons who enter the JlilitarA- state — who 
W» Her Majesty's pay, and who are content to act under her 
Commission — although they do not cease to be citizens in point 
of responsibility, yet they do by a compact (which is intelligible 
i&d requires only the statement of it to recommend it to 
the consideration of any one of common sense) become subject 
to Military rule and Military discipline ;" adding, with some 
emphasis, that an appeal against the authority of those tribu- 
nals, by one subject to them, is a course which cannot be pur- 
eed in the Civil Courts. 

19. In later passages reference will be made to other decided 
cases, in which tlie aid of the Common Law Tribunals has been 
invoked to restrain the proceedings of Courts-martial to the 
limits of their Jurisdiction; therefore, to pursue tlie subject 
here would oblige a repetition hereafter; but, before closing 
this chapter it may be remarked that as no one is entitled 
to require the Crown to prosecute him in the ordinary courts of 
the kingdom, neither has an Officer any manner of rig] it to call 

' 1 Te. Rep. pp. 548-550. In a somewhat earlier ami aimloj^ouH mgo (1781), 
wbn« tre«pa«8 wan brought by a person c«ize<l in n prize nhip, whi<'h wns reHtr>nMi 
^ the Court of Admiralty, the Court of King's I3eneh refused to aid the plaintiff 
terwoTcr damages for this exercise of authority. '* The inconvi-nieuee of rntcr- 
^i&ing such causes would be intolerable," said Mr. Justice A.xliurst, " and the 
^inlty having jurisdiction in the original matter, ought also to have juri.^dio- 
^ iD everything Deoessarily incident" — Le Caux v. Eden, 2 Dougl. Kep. |>. (iol. 

* Oiant V. Gould, Mip., 1866; Dawkina v. Rokoby, 4 Fus. and Fin. p. 8.'U, and 
>t emr <187SX 8 L. B. (Q. B.) 262. 
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on the Crown to arrest him, or after arreet to incur the waste a 
public time and money by aasembling a Court-martial for h 
arraignciment on any chai^ that may free his character froi 
doubt or suspicion. " Erery one,** said Mr. Villiers (as Judg 
Advocate General), "might ascertain, by searching the m« 
elementary works upon the military system of this country, tha 
an officer has no right Hrhaiever to a Court-martial as a means o: 
inquiry into his conduct/' * 

» Vol. I. ^ 177 : Vi>l. i M*Ar. C. M^ ^ i33. citing G. O. of Ist Feb. 1804. 
Dvkwkins r. Kokobr, S U R. (Q. R) 2^ Where a Naval Officer refused to retmo 
ti> hk duty without a trial, he was tried for disobedience to orders and diraised 
tho 8«rrice ClSIOV VoL iL Ad. Ofik 2M. 
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CHAPTER VII. 

MILITARY PROCEDURE AND JURISDICTION. 

L JfiLiTARY obligations are, as I have already observed, to be 
enforced by Military Tribunals, and the jMarshal's Court, referred 
to in the several Codes of Charles I/s reign, appears to have 
keen created for this purpose in analogy to the Court of the 
Constable and Marshal, which the Statute of Kichard II. c. 
2, expressly recognised " as having cognizance of contracts 
teaching deeds of Arms and War out of tho Ilealm ;* and also 
of War within the Bealm which cannot be determined nor 
iiseussed by. the Common Law, with other usages and customs 
to the same matters pertaining." 

2. The summary power of the Marshal, and of his deputies, in 
iJiatters within his Jurisdiction was alleged to be absolute, even 
in life or death. His judicial proceedings were unfettered by forms, 
tnd his powers of punishment both plenary and summary. His 
lentences were executed in the King's name, and no appeal could 
be made against his decrees, save to the person of the Sovereign. 
The office of Constable having lapsed on the attainder of the 
Duke of Buckingham in 1521, this Jurisdiction (as some doubt 
ippears to have been entertained whether the Marshal alone 
could exercise it) was permitted to fall into desuetude until sought 
to be revived in 1639 : whereupon the Commons declared the 
Xtf8lial*s Court to be a grievance.' 

3. The difficulties which beset the adoption of a Military 
Code with Military Tribunals may be gathered from the Petition 



' A wriU-r of 1G02 dcacriberi their Juriwliction us includiiip: trc^pn8M'8 and hurts 
*«e by one Soldier to another; that for any SolditT to arrest unolhtr, but by 
^ Minhal, was paniithable; to punush Sutlers an<l tl.o8.> who fuile<l in watrhing 
•*! wilding.* - Vol. I. p. 23. 



* Tjttor'c EsMy, p. 3T9. note. 

« 2 
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of Brght and the letter of Li>r«l CoawaT alrea^ij printed. Th 
cont^itioa of Parliament was that the Soldier should nerer b 
withdrawn from the protection, nor from the panishments. of th 
Common Law Tribonalsw The Generals whether in command ( 
the BoTal or of the Parliamentarr Armies^ were on the othc 
hand equally agreed that ^ tlie SoMier mnst be punished by h 
Officer," or, in other words^ that the discipline of the Ann 
Goold only be maintained by absolute power being vested in th 
sopreme Military Chiefs and in the Military Tribunals const 
tuted under their authoritr. A Commission of Over and Te 
miner under the Great Seal directed to the Officers in th 
Field and some countrv «reatlemen for the trial of the membei 
of the Army in jmy was suggested by the Commons during tl 
Rebellion,^ but Lord Es^x replied, that ^ if Parliament allowe 
him no Commission of Martud Law, he could not be answerabl 
for what mischief might happen or disorder that might ensoe. 
So that at last this concession was made to him, and the Article 
of War known by his name were put forth in 1642, with th' 
sanction of both Houses of Parliament. 

4. In tracing the Articles of War during the reigns of th( 
Stuart kings, the reader will have noticed that provision w» 
there made with more or leas particularity for the ^ admiuistr» 
tion of justice " in the Army. Towards the close of James IL'« 
reign, the method of proceeding was formulated; but the 
adoption of this system in the English Army was severelj 
criticised in Parliament. By a comparison of the contents of • 
work styled ' The Art of War and Way as it is practised in 
France, by Louis de Gaya, an expert Officer in the Frendi 
Army,' translated into English and published at London in 
1G78, with the directions put forth by James IL in 1686, with 
regard to " Military Discipline," the reader will be able to judge 
how far the objection to the military system as coming from 
France was well founded.^ 

5. The work is divided into two parts. The arrangementi 
described in the first are those of an Army generally, and 
the various Stafi* Officers commanding it ; in the 2nd, those of 
a Regiment, and of the Officers composing it In the Ist 



• Vol. L p. 23. « Ptoi. Hist 605-«. 
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pirt— after the passage which I have transcribed on the title 
psffe of this work — the author goes on to describe ^ ** the duties 
of the Provost Marshal of the Army and his way of Justice." 
*fle hath a troop of Officers on horseback with a Lieu- 
tenant Exempt, a Clerk to record his processes, and an 
executioner to punish those that offend against the orders of 
the King and General." In the 2nd part ^ he treats of " the 
Provost Marshal of a Regiment," as having under him Officers 
limilar to those under the Provost Marshal of the Army. His 
laty is to pursue and apprehend deserters and delinquents, 
to bring in indictments, interrogate and confront witnesses; 
ind the process being drawn uj), he carries it to the Major, who 
gives the ccmclusions for the Colonels and Captains afterwards 
to judge, 

6. The author then proceeds^ to treat of ** Councils of War,'' 
dividing them into ** General Councils of the Army "held at 
the General's lodgings or tent, and *• Private Councils" held 
at the Governor's quarters in Garrison, or at the Coloners tent 
in Camp. The proceedings of the latter Council ho dctscribes 
thm,— that the Colonel sits as " Presiilent " at the top ; the 
Major, as King's Proctor or Solicitor, at the end ; and the Cap- 
tains, according to seniority, at the sides of the table. The 
Subaltern Officers had a right to stand uncovered at the Captain's 
Ueb, but had no vote. After deliberation, and at the request 
rftlie President, each Captain gave his oi>ini(n, lugiuning with 
the youngest till it came to the President, wliu j>roiionnced last. 
The Clerk — taking down their votes, and acronliiig to tlie plu- 
ftJity of votes — drew up the Sentence, which was signed by tlu.' 
I^ident and Captains. 

7. In Criminal cases, more care wjus to be taken to secure 
^ attainment of Justice.* The Council shouhl nt^ver consist of 
Ittsthan seven Ofticers; and if Captains could not be obtaine<l, 
inferior Officers, even to Sergeants, were to be calhMl in. The 
Oflic»-K forming the Court were to come fasting, and after iFass. 
Th'* Clerk was to read out the informations, and tlie evidence 
*M up by the Major. The prisuner bein;; then introduced, 

' Cbtji. xiv. - C'littp. xiii. •* Clmi). xx. 

' Fmiu the (icniriul of tlio Kuzaiiiii Courl-iiiurtiiil, it would u|>|k.iu- tliut tho 
laniv xiK-Uiud uf proceduru bliU prcvaila in Fruiico. 
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and sitting on a footstool, was questioned on the facts, and then 
sent bock to prison. The Clerk having informed the Conrtof 
the conclusions of the Major, each OflScer was to give his vote 
according to his conscience, and the ordinances of the King; 
The finding and sentence were then recorded. On the execu- 
tion of the prisoner, the Begiment was summoned by the Major 
to witness it ; and the Criminal, first being degraded from the 
Army by the Major, then was executed under the orders of 
the Provost Marshal. 

8. The discipline of each Company was with the Captain, 
who appointed, but could not degrade, the Non-commissioned 
OfiScers, that being reserved for the Council of War. Soldien 
in rebellion he could kill ; but no other ofience could he pumsh, 
except by imprisoning the offender and deliveriug " him up to 
the Justice that is set over the Regiment** 

9. The directions issued in 168G by James IE. with regard to 
"Military discipline,"^ were to this effect: — In an Army the 
Council of War is always to meet at the General's quarters 
or tent, and none are to be called to it but the Lieutenant- 
Generals, the Major-Generals, the Brigadiers, and the Colonels 
and Commanders of Bodies when the matters concern their 
llegiments. Private Councils of War or Courts-martial in a 
Garrison are either held at the Governor's house, at the 
Morning Guard, or where the Governor orders; in a Camp, 
at the Colonel's tent, who causes notice to be given to the 
Captains to be present. 

10. When all are met, the Governor or General, or he who 
is to sit as President, takes his place at the head of the table. 
The Captains sit about, according to their seniority; that if 
to say, the first Captain on tlie right of him that presides, the 
second on the left, and so of the rest ; and the Town Major oi 
the Assistant Major or Quarter-master of the Begiment^ who 
in the absence of the Judge Advocate, discharges his office, if 
to sit in his place at the lower end of the table. The Lieu- 
tenants, Sub-Lieutenants, and Ensigns have a right to entei 
into the room where the Council of War (or Court-martial' 



^ Thid ii) printod from Groeo, Vol. ii. pp. 137, 13S, bat 1 have failed to tnoe tin 
original in tho War Office Reoorda. 
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B held ; bat they are to stand at the Captain's backs, with 

tie/r hats off, and have no vote. 

II. If the Council be called to deliberate on some matter of 
emueqaence, the President, having opened it to the Court, 
asb their opinions. The young^t Officer gives his opinion 
first, and the rest in order, till it come to the President, who 
ipeaks last; the opinions of every one being set down in 
vritiog. The result is drawn conformable to the plurality of 
rotes, which is signed by the President only. If the Council 
if War or Court-martial be held to judge a Criminal, the 
President and Captains having taken their places, and the 
Prisoner being brought before them, and the information read, 
he President interrogates the Prisoner about all the fiacts 
rhereof he is accused ; and having heard his defence, and the 
noof made or alleged against him, he is ordered to with- 
Iraw, being remitted to the care of the Marshal or Gaoler. 
Chen every one judges according to his conscience and the 
Drdinances or Articles of War. The Sentence is framed ac- 
Mirding to the plurality of votes, and the Criminal being 
[yroaght in again, the Sentence is pronounced to him in the 
name of the Council of War or Court-martial. 

12. When a Criminal is condemned to any punishment, the 
Provost Marshal causes the Sentence to be put in execution ; 
iikd if it be a public punishment, the Ilegimeut ought to be 
drawn together to see it, that thereby the Soldiers may be 
deterred from offending. Before a Soldier bo punished for 
any infamous crime, he is to be publicly degraded from his 
arms, and his coat stript over his ears. A Council of W^ar or 
Court-martial is to consist of seven members at least, witli 
tlie President, when so many Officers can be brought together ; 
tod if it so happen that there be not Captains enough to 
make up that number, the inferior Officers may be called in.^ 

13. Something of the actual mode of Judicial procedure in 
Ike same reign, is to be gathered from the Record of a General 
Court-martial after Monmouth's Rebellion, printed elsewhere,' 
*ud from the Court-martial Books of that period, in which are 



' Beferenoe maj be made to 2 & 3 Edward VI. c. 2. rcc. 8, and 5 ft 6 
^ Ukd Mary. c. 3, bocs. 4 and 5. Vol 1. p. 352. » Vol. I. pp. 475-478. 
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fecad «Et£r^ V I ' * tie ..^ — 1-j. juJ Warrant fi 

boiEnfiz tbr Ojicts: ±»' li^ P aceiragy theiciinder ; and (I 
tbe ^cteci^c^* Ii V3i§ r '7 kIk' fffadke to ksoe a sepani 

Wazraai inr eifiL jifcr \ &:^ bat in February, 1687-; 

James IL spears to re c ttemplated tbe estabUshm^ 
at a {lefsaaeLt Goat fer trial of all matters, not on] 

of dtyrpSiiK^ fcot of legal vi in vliick anj members of tli 

ArmT vere the ddeuiants. 

1-L A Sojral Sgn Hannal Warranty nnder Sunderland 
ooontersgn. vaa tfceielbffe issued, appraiting a Cooneil ' of th 
Chief Officers of the Army, or a General Coort-martial, coi 
acting of dfkecn members and a President, of whom any fiT< 
with tbe Preadent. shonld form a qu<Mimi, to meet constantl 
every week. Tvelre General Officers were appointed to a( 
each as President for <»e month together, according to tb 
order of rank, and thirteen other Officer? as Slembers or Jndgc 
of the Coart- 

15. This Court so constituted was anthorized (as was the 
nsnal with ordinary Coorts-martial) to hear and examine, b; 
affidavit' or otherwise, all such matters and informations a 
should be brought before it touching any misdemeanour 
misbehaviour of anv Officer or Soldier, as also such witnesses 
upon oath, as might be able to give testimony concerning th* 
same. After the hearing the Court was authorized to gi?' 
judgment and sentence according to the Articles of War, aD< 
to put the same in execution according to Military Disciplin 
or in extraordinary cases to report the same that the pleasur 
of the Crown might be declared. 

16. The same Court was given authority to inquire in lik 
manner into all disputes and differences arising between a 
Officer or Private Soldier, or any other person not being in th 
Military Service, or touching any injury, hardship, or disord€ 
whereof complaint should be made against any Officer c 
Soldier by such other person ; and tbe Warrant directed th 
Court, after full examination and hearing of the said mattei 



» 800 entry under date of 12 March 1685-6, on the Articlee of War befoi 
roferrod to in C. M. Bk. (114X p. 46. * C. M. Bk. (IHX p. 80. 

■ The Court proceeds on the best evidence it can obtain. King r. Soddi 
1 Ka«t. Rep. p. 310. 
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B&d persons, to report to the King, that he might give such 

liirther order thereon as to justice should appertain. The Judge 

Advoc&te Creneral or his deputy (a]>pro7ed by the Court) was 

always to attend the Council or Court, and to receive and 

observe the directions of the Court or its President ('^ as in all 

things he was bound to do according to the duty of his place "). 

17. This Court appears to have commenced its sittings '^ in 

the Great Boom of the Horse Guards," on the same day on 

i which the Warrant was dated, viz. 27tli February, 16S7-8, 

and had five recorded sittings on various subjects ; the last entry 

being of a Court held on the 20th of April, 1688, in which a 

apposed religious difference between a Roman Catholic and 

Protestant appears to have been brought to the notice of the 

CoQfL I am not aware that it ever caused any practical grievan(»o 

to the Civil Community, but in adjudicating upon or seeking to 

redress the wrongs of the Citizen against the Soldier by remitting 

the case to the King instead of the Judges, — a departure was 

made from the fundamental principles of the Constitution, and 

the] rule which the King himself laid down for the guidance 

of the Army after the Kebellion of Monmouth was violated.^ 

18. The Mutiny Act, as I have before observed, gave 
statutory authority to 3Iilitary Tribunals for the trial of 
Certain specified offences without making any organic change 
in their method of procedure. This is apparent from the 
entries in the War OfiSce books, which (notwithstanding a 
revolation had intervened) are continuous. For the trial of 
offences, made capital, the Act was, in the first instance, recited'- 
and in later practice annexed to^ the Court-martial Warrant, 
for tht,* guidance of the General Officer, to whom the Warrant 
»a3 addressed. To the Court, as theretofore, a discretion was 
piveu in criminal cases * to take evidence, either vim voce^ by 
sfli^vit,* or otherwise, and |K)wer was originally given to 
inflict immediate punishment according to the i)rovisions of tho 



' V.J. I. p. -iTJS, Letter to Col. Kirke, of July 1C85, aud Ch;ip. IV. par. 9, ante. 

• Wamwit uf 2'J April, lOSU. 

* Waruint c'f 9 February, l(JD0-7; and Vol. 1. p. 503. 

• Warrant to the Duku of Marn)nniu«;li for Court-martial, (1) at Blackiuath, 
-1 Jaly, 1G90, (2) at rorttfuioutii, t22 Augib^t, IC'JfJ. 

* In caM'fl <>f fuldo Mustcrtt, the Judge Advocate (ieiieral Umk the Alliihivit ut 
UOfBce, C. M. Bk. (114), p. 127. 
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Statute. Articles of War were, liowever, soon put forth 1 
William III./ restraining the execution of Capital Punishme: 
until the proceedings of the Court had been submitted to tl 
King, and his directions declared thereon. 

19. For the trial of other offences, made punishable by "t 
Rules and Articles of W^r," Court-martial' Warrants wc 
issued as formerly ; and six — not thirteen — OfiScers were ( 
clared to be a quorum for such Courts. In course of time- 
in 1695, when the King left for Holland — General Warrant 
were issued for the summoning of Courts-martial for the tr 
'*of all such matters and informations toucliing any crim 
misdemeanours, or misbehaviours amongst our Forces ; " a 
authority was granted to these Courts " to give Judgment a 
Sentence therein according to the Mutiny Act (as far as it mig 
relate thereto) or otherwise " according to " the Rules declai 
and applied for the better government of our Land Force 
leaving the proper constitution of the Court to the knowled 
of those Officers who should act as Judges,^ and sanction \ 
infliction of punishment. In this manner, the Military Cc 
(whether under the Act or Articles) became one in its admin 
tration — varying from the purely prerogative Code in t 
increased severity of its punishments ; for as death could 
legally — so, in practice, it was frequently — inflicted under ti 
Mutiny Act for offences which never should have been 
punished.* 

20. The only practical effect of the Act during the rei| 
of William III. was to give legal sanction to the infliction 
Caj)ital and Corporal Punishments by Courts-martial in tir 
of Peace on Soldiers for political offences, quasi-military in th( 
cliaracter. There was, certainly, no intention to alter the natu 
or constitution of those Courts, nor in any degree to assimila 
them to the ordinary (Legal and Equitable) Courts of the Real 
The well-known Commentator, *0n the Laws of EnglaB 



» Tlie 52iid Article. Sec C. M. Warrant, 15 July. 1690, C. M. Bk. (114), ^ 1 
Articled were also issued for tlie Troops in Holland, i6. p. 114. 

» Warrant of 2(; Februar>', 1G93-4, p. 119. ■ C. M. Bk. (114), pp. 182-181 

* Attorncy-Gcnerars Opinion, 1694, Vol. I. p. 502. 

» Col. CUbson'a Letter to Queen Mary, 1693, Vol. II. p. 41, and see Vol 
p. 503. 
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described these Military Tribunals as " sui generis : " originally 
tiey irere no Courts, except " of discipline and honour," but 
fcj the Act they became legally constituted Tribunals for the 
pubL'c safety — so far as the maintenance of the Army within 
tie strict ndes of discipline conduces to that object. Hitherto 
they have admirably fulfilled their end: for where, but in 
Sogland, has an Army been found which at all times has been 
loyal to the Throne, and yet subservient to the Common 
ffel&re of the People ? 

21. Further it must be noticed that in all the ordinary 
Courts of the Realm, the Crown has delegated its whole Judi- 
cial Power ^ to the Judges; but this is precisely what tlie 
Crown has not done, or ever yet been advised to do, in the case 
of Military Tribunals. As responsible to the Civil Community 
for discipline, the Crown and the Military Officers under the 
Crown must hold supreme power over the Army, and hence 
''the discretionary power of Courts-martial is guided," as Black- 
stone remarks, " by the directions of the Sovereign." To aid 
'^ther than control this authority, these Courts have been 
nutated ; and hence no Sentence of a Military Tribunal can 
ke carried into effect without a prior confirmation of all its 
proceedings by the author of its Jurisdiction, from whom (either 
w King, General, or Colonel) the delegation came. 

22. But this method of administering Justice has at various 
periods of our history given rise to much controversy. " The 
^Rt maxim of a free State," wrote Paley, " is that the laws 
I* made by one and be administered by another set of men — 
ifi other words, that the Legislative and Judicial characters be 
^ept separate.' The next security is the indei)endoncy of the 
Judges ;" but in the Military system the political virus was to 
I* fuund not only in implicit obedience to the law madci 
''y the lloyal Command, but in the facility for the punishment 

' "And the Jn(l;rt'3 inforniod tlie Kinj? fJames I.]/* wrote Lord Ci'ko, *' tliiit ih> 
^^'altft^-r tlio 0»nqnfxjt aasumcrd to himself to give any judgim-iit in any oau.se 
whatBTjeyer which oonccnied the admiuistration of Justiee within tiie Kouhn. And 
^ King: cannot arre&t any man, for the party cannot hav«' a remedy ugnin^t the 
'^in;;; »i, if the King give anyjudgminit, what n^-nutly can the imrty have?" — 
I'niLihitioQfl del l(oy, 12 Co. U^p. p. Ovt ; and Chap. X. \im, (!, inwi. Surely the 
^'•*»wn oan nnler a Military arn-dt? King r. Brow no 2 Slmw Uep. 484. 

* Sou ^irCharlus Napier^d definition of **Blarii8l Law,*' Chap. XL \m. 14, y<>6t. 
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of disobedience, and of quasi-political crimes, by Military 
Tribunals convoked under the same Eoyal authority, a Com- 
mission^ was issued thus in the first year of William III/s 
reign to several General Officers attached to his dynasty to 
visit and review the Begiments quartered throughout the 
country, with instructions to enquire of the gentlemen of the 
county " what Officers and Soldiers have given any cause of 
being suspected of being disaffected to our Government," and 
should they be found " unfit to serve in respect of their dis- 
affection to our service," they were to be disbanded, this Com- 
mission (dated the 10th) was on the 22nd of May, 1689, 
supplemented by another to the same Commissioners, enabling 
them to summon Courts-martial under the Mutiny Act to 
hear and examine all such matters and informations as should 
be brought before them touching the misbehaviour of any 
Officer or Soldier by Mutiny or Desertion. * 

23. The records of Courts-martiaP both before and after 
the passing of the Act, show that offenders were brought 
before these Courts for offences of Sedition which might reason- 
ably have been punished by the Common Law Tribunals, had 
the evidence and crime been such as to satisfy the Jury that 
the accused deserved punishment. Parliament was therefore 
very jealous of extending a system of Judicature which bad 
a political significance, and (if the Army increased, or the 
operation of the Act was extended beyond the Army) placed a 
large number of their fellow-citizens under a political interdict. 

24. But the legitimate purpose for which the Jurisdiction 
of Military Tribunals should be evoked, is to enforce Military 
duties or obligations ; especially discipline or obedience to the 
authority of the Military Superior giving lawful orders to 
those subordinates to the Army placed under his command. 
On this principle of the Mutiny Act no better legal commentary 
is to be found than in the Judgment of Lord Loughborough in 
the great case of Grant v. Gould, already quoted; nor can 
anything be clearer than that the equality of right or status, 
which is justly upheld before the Civil, does not exist before 



, » Vol. II. p. ^ij. » C. M. Bk. (114). p. 89. 

' Juincs 11., Vol. L p. 470; Geo. I., ih. p. 519; und sec the Jamaioi GouH* 
mnrtittl at Bloraut Buy, Vol. II. pp. 177, 490-497. 
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tlie ililitary Tribiinals, as sanctioned by tlie Legislature. There 
the relationship is essentially that of subordination, and hence 
these Tribunals can only be put in motion at the will of the 
Superior — against or to maintain discipline over the Interior.^ 

25. Under certain given circumstances, a Court-martial may, 
no doubt, be originated at the instance of, and a charge be 
supported by, an Inferior ^ against his Superior Officer ; but 
the consequences resulting to the accusers from an acquittal, 
in either case, are very widely different. The Inferior arrested 
and arraigned at the instance of a Superior Officer, and ac- 
quitted by a Court-martial,' has no legal remedy for his arrest 
or arraignment — because both were Official Acts within the 
scope of the Superior Officer's duty.* When, however, the 
charge of the Inferior against his Superior fails, the accusation 
may become a crime of insubordination for which an adequate 
punishment must be immediately awarded against the accuser. 

26, The intention of Parliament as indicated by the original 
Act, was plain. In the first place, only Officers or Soldiers 
were to be subject to Military Tribunals — and then only for 
certain specified offences. Who are those persons, and what 
are these offences, will be seen by reference to the Military Code, 
and form the subject of c/)n8ideration in the remaining para- 
'^^phs of this chapter. 

L As to the persons liable to Courts-martial. ^ 

27. Who of Her Majesty's subjects are amenable to the 
command or lawful orders of Military Officers, and to the 
Jorisdiction of a Court-martial, is a question to be determined 
nwler two conditions : 1st. Of Statutory Enactment ; and, 2nd. 
Of holding an Appointment or receiving pay from the Crown. 
Tlv'se conditions being fulfilled, the liability to IVIilitary Law is 
tt>mplete. "The Act," said Lord Loughborough, "does not 
leave it to a question whether his enlistment and attestation 
are regular ; but it says, any person who shall be enlisted or 

■ DiiwkiTiB r. Rokeby, S L. R. (Q. B.) 2G2. 

* The Duke ooiu*iderod such an furusation a very Bcrious matter, and orderod w 
O'urt t.*f Inquiry beforu entertaining the complaint Vol. xiv. Supp. Dcsp. p. 1G8-1K 
frif«-rinr Ofiiof rs in Col. Quentin'u case dinmisucd. Hough, (1825) p. 3ol. 

' ii^uttoD t. Johnstone, ui myra, * Vol. I. p. 172. 

* As to Niivul GourlH, Chap. III. par. 8, <ni/f. 
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receive pay as a Soldier." Wages, or civil salary, would not 
create such a liability. The receipt of pay fixes the Military 
character upon the recipient, to disprove which he must 
procure his release by a regular discharge. Nor is his liability 
affected by the fact that he is a subject of a Foreign 
State.^ On referring to the 2nd Section, it will be seen, that 
this liability is often imposed by the use of generic terms, 
as ** persons commissioned," or in *^pay" as "Officers" or 
"Soldiers," or "Officers or persons serving in the Control 
Department." Parliament, therefore, has confided to the 
Crown the responsibility of selecting those officials, who in 
regard to their duties, whether Civil, Financial, or Military, 
should be placed imder the Military Code. 

28. The primary test of this liability is Statutory enactment; 
and then holding such an appointment, or receiving such pay 
from the Crown as to bring the holder within the designaticm, 
or class of persons made liable to the Act. However, for many 
years (from 1744 to 1828) the Articles of War * declared all 
" Sutlers and Betainers to a camp to be subjected to the rules and 
discipline of War," though it was clear from the Law Officers* 
Report in 1744-5 that they could not be punished by Court- 
martial, because they were neither designated in the Act nor 
were they Officers or Soldiers. Had the Crown seen fit to 
commission or enlist — or even to pay them " as Officers ot 
Soldiers " — this liability would then have attached * to them. 

29. The expression of Lord Campbell's opinion, as given in 
Wolton V. Gavin,* had reference to this express Statutory liability, 
and should be received with some caution. No doubt the original 
intent of Parliament was to limit the operation of the Military 
Code to the Combatant part of the Army ; and for many years 
the Act was so worded as to include only Officers and Soldiers, 
viz., that class who, according to Mr. Windham's definition, 
"live in bodies by themselves — not fixed to any spot^ nor 
bound to any settled employment— who neither toil nor spin, 

' Vol. i., Adm. Op. ; L. O. p. 495 (Admiralty) on the liabUity of an Impresaed 
American. 24th July, 1797. 

s Sec. 14, Art. 23 of 1749, and Bee. 24, Art 3 of 1828. 

' Grant v. Gonld, tup. By the Military Manoeuvrca Act (which ia annnaUy 
passed) licensed victuallcrH are made subject to the Mutiny Act (tee 86 A 86 
Vic. c. 64, sec. 13). * 16 Q. B. Rep. 61. 
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whose home is their regiment, and whoso solo duty is to 

encounter and destroy the enemies of their country," but it can 

acsarcely be truly asserted that this is so now. ** I am most 

anxious as a Constitutional Judge," Lord Campbell dechired, 

" that it should be fully understood to bo my opinion that none 

are bound by the Mutiny Act except Her ]Ma j(?sty'8 Forces." * 

3i3. From what has been already WTitten, the reader, perhaps, 
neeil not be cautioned against supposing that all those who are 
resident or eommorant within the Camp or l>arrack are thc^reby 
rendered liable to trial by Court-martial. Such a liability must 
be found upon the Statute Book in plain and explicit words, 
leaving nothing to inference. " Any Statute which takes away 
the right of trial by jury and abridges the liberty of the subject 
nmst," said Chief Justice Best, " receive the strictest construc- 
tion,** flo that " nothing should be holden to come under its 
opciation that is not expressly within the letter and the spirit of 
the Act" ^ 

31. This liability must also be existent : (1) When the 
offence was committed — for the Mutiny Act has no retrospectivcj 
operation, and (2) when the offender is arrested — for, as a 
ireDeral rule, his liability to the Military Code, unless prescribed 
by Statute, ceases with his military engagement for service.^ If 
these objections exist, neither of them can, I apprehend, be 
cured by the offender's consent or acquiescence in the jurisdiction 
of the Military Tribunal* 

32. Whether an OflScor or a Soldier " on leave " or furlou'Hi 
(Mntinues liable to the Act has not (that I am aware of) been 
ever authoritatively decided.*^ The question appears to have 

' Vol. IL p. 37. 

* Looker r. Halcomb, 4 Bing. Rep. p. 189. » Vol. I. j). 18r». 

* JH-vVol. i. Attoriiey-GenerarH Opinions, 1820, Wirt,p.:JS3; Vol. vi. ih. \^W\ 
^'o«jiiin«,'. p. 239. Antirewa r. Elliott, vi. t7;. p. 338 ; Vanbiltart r. Taylor, 4 Ell. an.l 
W. ['. 'Jl2; Tol. ix. Attorney-Gencmrd C>i)inion8, 1858. lUack, p. 181, Chnp. vi. 
Pir. 7^. In America it ban been lu-M that apfK^arint; and pk-adini; guilty is \\\\ 
a<laiaiion of Jurisiliotion, and a waiviT of t*rror. VandiTlify<l«'n r. Y<»nn;^, 1 1 J(»lm, 
l-'»!'; JohndoD r. Hunt, 13 Ou 18S; but uto contra, DufTuld r. Smith, 3 Strj. and 
lUv. (KH) : Shoemaken r. Nc-sbit. 2 Rawl. Rep. 203. 

* Mr. S. I'ercival advinod the Admiralty (lat March, 179i»), that a s.iilor was 
liHt liable to Court-martial for oflfL'UCCH con)niitte<l by liim when alftii nt without 
tt«ve, %B not being then ** on actual Hcrvice." Vol. ii. Ad. Op. 71. Nor wa.^ im 
<>f&oer liaUo after the Iobh of hia ship, and before trial fr^r the »ime. Ih. 'Jw.'), 
vol. iii. A. p. €25. 
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lieeiL dBsraa^ai in Sepcembi^F l'S31 ^ tk» Board of Admiralty^ 
«Ai a djabt «aLCertUiniied viiirciLer aa Oflker on leave could \m). 
tzkd bT a Cxm-surti^ ]S^:>r a lELitarr ofieooe ;^ bfat in 18Sf ; 
the laie Sir W. Ach.'rrt4Xi ^rkiEd tliat a aaflor on leaw 
cc«I«i lie triei t^>r de^sertMii. In lieoleDant Poe's case,* tke 
mci4i>:*a*^iiBet ^ wL^^h a O^crt-martsal had Gonricted him hap- 
peoiieii viien he v^i^ ririiircin^ k>cne on kare as a passenger 
on b.'iird the *Cs!sarf fcct &»> objection that the sentenos. 
was ilk^ on that stvke&I was taken before the Conri of 
King's BecMrh.^ An Offioer^ nnemploTed, and on half-paji* 
cana*>t be tzieti br CocLrt-martiaL except for ofTences commitled 
when in full pay.* 

33. An Officer suspended remains liable to the Mutiny Act; 
bot *^ Whetber an Officer, having been dismissed from Hii 
Majesty's serriee, and having no military employment, is triabb 
bv a Coort-martial for a Militarr offence lately committed by 
him while in actual service and pay as an Officer,'' was the 
question submitted to the Judges in Lord George Sackville's 
case, and their answer (of the 3rd March, 1T6U) ^ was in the 
affirmative. It would, however, be scarcely safe to rely on this 
ruling at the present day. Any one not an Officer or Soldier 
placed upon his trial by Court-martial at lus own request is not 
thereby made amenable to Military Law; for if the Court 
have not jurisdiction, it is clear that such cannot be obtained 
by the Prisoner's consent or agreement to be bound by its 
Sentence. 

34. Foreign troops, unless specially named, are not liable to 
the Act, and when the Hanoverian troops came to this country 
under the orders of George IL, the Secretary at War was 
advis^ that the King had no power over them under the 
3IutiDy Act or Articles of War. As the Commander-in-Chie^ 
the King might order deserters to be sent to their corps, either 
here or abroad, but he could do no more.* 



' Vol. vt. Ad. Op. p, 233. ^ Vol. I. p. 183. » SoUiTBii, p. 87. 

^ Nor ou parole until exchanged. Maltby, p. 35. * V(^. I. p. 178. 

* Vol. i. Ad. Op. p. 483; L. O. (Percival) to Ad., 22iid Norember, 1798. 
' Maltby, p. 35, and see Oaptain Norru't caae in 1744. VoL L M*Ar., p. 430« 
aud 13 Pari. HUt. p. 1260; Vol. L p. 182. " VoL L p. 18S. 
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?»->. I>:.r:l Hale lavs it down that if an alien ^ ouomv conu's 

into tiiC kiniT'lom li'-stilelv to invailo it, ho shall, if takon, be 

tri»il iv Maniiil Ljiw as an oneniv, and not hv the Coninum 

LawCVurrs a< a traitor. This rule ajipears to have luvn acted 

^[■••u ly William III. : for the C<.>nrt-njartial HiK^ks contain an 

eLiry lUT.ler tlate ISih April. Til'.*!) of a Warrant for the fornia- 

li'jn <•! a C»urt-martia! for the trial "of Tobias Le Kov, alias 

livrke. Litelv come uut of France, with a comniis>ion from the 

Fr/i:ch Kiuii. whr.se subject he owns himself to be, so tliat he 

iiii::lit b«> justly deemed to be a spy, and ti» have treacherous 

•IhsIj-js airain?t our rersc»n and (lovernment." The Court was 

jiTch-'rize 1 to try the accused, anil, if ^^uilty. to give final jud«r- 

nit-nt fur his condemnation and punishment by death, corporal 

[I :iji>!i :.eh: or otherwise, as by the rules and methods of war and 

ti.- ::.il!t.irv lav\s of nations on that behalf ouirht ti. b«^ inllicted." 

oO. II. As to the OtVences. 

Anterior to the passing of the 3Iutiny Act, the Sovereign had 
asjiuinel the power, though the Petition of liight had protested 
ajaiiist i1, of protecting his Soldiers from the ordinary conse- 
<]nvn(.vs of their improvidence or crimes : — 

Thus in legal matters (1) of Criminal OlTence, to refer the 
eosjideration thertirf in the tirst instance to a Court-niartial for 
n.j-ort.and then, on its report being pn'sented to the Sovereign, 
t'idu justice as he deemed lit between the Soldier and Citi/tii, 
ii.'id \'1\ of CiviP Proceedings fur ihe Kecovery of Debts, to 
L«.'Iii the Siirae in abevance bv onlers to the SherilV. That 
iiu a>anction whatever might be given to this assunn)tion or 
to liie theorv that the Soldier — as then made leixallv sul>ieet to 
th*.' Militarv— was not liabl* to the Ordinary Trii»unals ol* the 
li*?'alm, the Act niade the Common Law supreme, by deelar- 
ifi;"*that nothing therein contained shouM extentl or be con- 
•in^l to exempt any Ollicer or Soldier wliats')ever fnmi the 
■ : iiiiiiry prucess of Law.*' 

' \'r. (Uijuii riurkV cum- tin- nmn imt Imiiiix um iiliiii w;ii*, tlmui.'h i'c»nviot«tl l)y 
«-■ Jn-::!:!!!.;!!, »li.-*.'liar:;«'l I'V tlir rn>iilint uf tli«' l'iiit«'«l Stat»'-5 ms n riti/.« n not 
i ' i- tf 0':irt-iuiirtiiil irial. — Maltliv. p. :{(>, Siuilli r. Shaw, VI ^^^\\\ XWy. 'JilO. 

■ V-l. I. p. iss. Spied l»y thr N. D. A. (S,r. tl) an' iiuuU- liaMiio thai Art. As 
■ ill' trial or ^uinmnrj* cxt'Ciilioii nl' prl: tnn is .1" \\\\\ linaking p.!roK'. mt A pp. K. 
V'.l. I. p. .Vi. 

II 
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This fdndamental rule has, however, been infringed by the 
MiUtary Code, both in respect to (1) the punishment for 
ordinary criminal offences, and (2) for the recovery of civil 
debts in the manner, and for the reasons to be here mentioned. 

37. (a.) As to Criminal Offences.^ 

The 18th Article of War (1717) ordered the Commanding 
OflScer of every Regiment to give up to the Civil Mi^istrat^ 
for trial, the person accused of any crime punishable by the 
known laws of the land, and not expressly mentioned in the 
Articles ; assuming that Courts-martial had pre-ordinate jniis- 
diction in all cases oH offences mentioned in the Articles of War. 
The Mutiny Act * also gave the accused the benefit of hi 
Court-martial acquittal before the Civil Courts, by declaring 
such acquittal to be a full bar to any indictment or proceeding 
for the same offence before a Civil Tribunal. The jurisdiction 
thus assumed by Courts-martial to try offences (of immorali^ 
or misbehaviour) conmiitted by a Soldier against a fellow-citizaDi 
was calculated so to obstruct or supersede the ordinary Tribu- 
nals, that many grievous offences remained unpunished.' 

38. The Remedy for this usurpation of Judicial authority was 
commenced by Parliament declaring in the Slutiny Act of 1718, 
1st, that any Soldier accused of a Criminal offence punishable 
by the known Laws of the land should be given up to the Civil 
Magistrate by the Commanding Officer, under the penalty of hia 
being cashiered for neglect or refusal ; * and 2nd, that no person 
convicted by the Civil Magistrate should be liable to Court- 
martial punishment, save that of cashiering, for the same 
offence.* It was completed in 1721, when the clause giring 
the accused criminal the full benefit of Court-martial acquittal 
was withdrawn from the Act 

39. However, in the interest of discipline, if not of morality, 
an exception to the fundamental rule was made by the Articlea 
of 1717,* which has been continued, and is still found in 
the Military Code.' It was provided in Gibraltar, and in 

' As to power of Naval Courts, see Chap. IIL i>ar. 1, aide. 
« 4 Geo. I. c. 3, 8. 41. » See Lords* Protest, Vol. I. p. 159. 

« lb. p. 508, Rep. of 1721. * lb., p. 160. • 18 Com. Joum. p. 7ia 

' Sec. 99 and 101 of the M. A.. Art. 143-5 of War, as to India. 
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ther foreign stations where the Army was quartered, and 
'where there was no form of Civil Judicature in force, that 
he Generals or Commanders should hold General Courts- 
martial and punish Criminals by their sentence, as had 
been practised theretofore and authorized by former Articles 
<rf War": — a power which assumed a more definite shape 
in 1750, when these Articles* gave the same Court juris- 
diction "to try all persons guilty of Wilful Murder,^ Theft, 
Bobberj', Rape, Coining^ or Clipping* Coin, and all other 
Capital Crimes or other Offences, and to punish Offenders as 
the nature of their Crimes should deserve." The Articles of 
1T84 somewhat altered this language by giving Jurisdiction 
i(a person was " accused " (though possibly not " guilty ") of tlie 
Wmes enumerated in both Articles, and "of having used 
^lenoe, or committed any offence against the person or pro- 
perty of any of our subjects, or of any others entitled to our 
potection." The sentence of death was also authorized, with 
•discretion given to the Court* of awarding such other punish- 
'ttentas the nature and degree of the offi*nce appeared to justify. 
40. Such continued to be the Law and the chief exception to 
'I until tlie extreme difficulty of punishing Soldiers for Civil 
Oltnces in the Field by summoning a full General Court- 
Qartiul was represented during the Peninsular W^ar by the 
Dule of Wellingt<m.® Parliament, therefore, in 1813, passed 
a special Act^ giving mlditional Power for the punishment of 
nich Crimes by enabling a Commanding Officer serving out 
of the Dominions of the Crown, on receiving a Complaint of 
Any Crime or Offence committed against the person or proi>erty 
of any inhabitant or resident in such Country by any person 
serving with or belonging to the Army in the Field, to summon 
a Detachment General Court-martial of not less than three 
Officers lor the trial of such Offender, and to award against 
liini r?uch punishment as the Mutiny Act or Artich^s of War 

' fcw. 19, Art. 2. » Mimlt r in IMivointiii in \l\u\ V<»1. I. p. 521). 

' Ad t/icoiuin^ iii FlnnJcrr) in \TM>. V<il. I. pp. .").".'», 531. 

' Aji to clipping at Glient^ 171.'), Vol. I. p. 53."). 

* ft<^ the cnau of King r. Sudilin, 1 Kotit. Kcp. \y. 310; on this Art., S<>r. 22, 
.Art. 4 of 17SI, and Sr-c. 21 Art. 4 of 1800. Ah tf> thr Ea.-)i Imliori, birt> 101 of tho 
X. A.. yo$i^ and 14 (Siijip.) IX'sp. 421. 

f.'«>m>p^>uil4iicc priutt'd; aipl Vol. 11. p. G(>0. ' .')3 Geo. III. r. W. 

u t 
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prescribed. This enactment was incorporated in the Matinf 
Act^ of 1814, and remains upon the Statute Book. 

41. In the interest of discipline one other exception, flnt 
made in the Articles of 1742, has been continued to the 
present time. In the earlier Code* it was provided tiuit 
"every Non-commissioned Officer or Soldier found guilty bf 
a Eegimental Court-martial of pilfering and stealing his com- 
rades' or other Soldiers' clothes, arms, or accoutrements, shonli 
be put under weekly stoppages to replace the same, and suffif 
such confinement or corporal punishment as the Court shouU; 
award." This was incorporated into a later Mutiny Act, and n 
that of 1833^ was extended to the property of an OflScer or %„ 
Military Mess, and generally to petty oflences of a felonious of 
fraudulent character, to the injury of, or with intent to 
injure, any person, Civil or Military ; the Jurisdiction being bf 
the same Act transferred to a District Court-martial. In 1847 
the word " petty " was omitted, under the advice of the latai 
Mr. Charles BuUer — which gave the Jurisdiction of the Court- 
martial a wider application than was originally intended. A. 
General Order was, therefore, issued in November 1851, thaifli 
Court-martial should be had recourse to " only where the Civil 
authorities declined or omitted tx) prosecute, or where from 
circumstances, which render it difficult to bring the case 
before the Civil Courts, it may bo necessary for the ends of 
Justice and the maintenance of discipline to resort to trial by 
Court-martial." In 18G0, this power was transferred to tto 
Articles of War, and these were altered in 1862 * as they now 
stand.* 

42. (6.) As to the recovery of Civil Debts. 

The arrest of the Soldier for debt involved different con- 
siderations. In the first place, where Conscripts had been 
impressed, or Felons (to escape the punishment of death) or 
Insolvents (that of perpetual imprisonment) had entered the 
Army, it was important to society to keep them there. On the 
other hand, men (then as now) might enlist into the Service 



' 54 Geo. III. c. 25, and Sc-c. 12 of M. A. 1873. » 1742. Art. 41. 

' Sec. t>. < Art. 85. » Art. 81. 
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with no other object in time of Peace than to escape the legal 

consequences of ijecuniary embarrassment ; and the enlistment, 

vith unlimited furlough, might be fraudulently urged against 

the honest claims of creditors. The action of Parliament was 

directed to these ends, to prevent the Soldier first from being 

trasted, by ordering his OflScer to cry down his financial credit 

in each town which the Kegiment entered, and afterwards from 

being taken out of the Army (by those who had wrongfully 

tni3t»>d hirn) to the injury of the Public Service.^ Thus the 

3rd Act of Greorge I. (1715) declared that no "volunteers" 

ihould be taken out of the Army by any process other than 

far Criminal matters, and the Act of 1717 ^ authorized any 

Jiutice to discharge such prisoners from arrest without the 

pATment of any fee. 

43. As applied to " volunteers " only, society was safe from 
the release of Convicts or of imprisoned Debtors ; but it placed 
erery Soldior out of the reach of Law in regard to making any 
^•oniary compensation for torts committed or for any otlu r 
legal obligations contracted by him. The Lords made this 
grievance a subject of *' protest," ^ and Parliiiment endeavoured 
to meet the difficulty in both aspects, first by enabling just debts 
to be n*covered, and then by preventing the Soldier from being 
Titlidrawn from the Army by an arrest fraudulently arranged 
with a conniving Creditor. The Act of 1717 * accordinij:ly pro- 
Tided that the debt or damages should amount to £10 at the 
least, and be proved on oath. This principle of exemption — 

I extended Uith to the amount and nature of the oblitruticm as 
well as the persons entitled to it — has been continued in the 
Mutiny Act though it may be questioned whether, in regard 
to the present necessities of the Military Servi(»e, the exemption 
be <rithcr neede<l or ought to be countenanced by the State.*^ 

44. But h*fre(as in the case of crime abroad, and for the samii 
reasiin) an exception to the ordinary Law has l>een created, and 
a jurisdiction in recent years has luicn given to a Tribunal of 
Military Officers to adjudicate? on the Civil claims of Creditors 
a:rainst the Officers and Soldiers of the Army serving in India. 



• V'.l. I- I.. 20S. = Vol. I. p. 2()1». ' Vol. I. p. liOlK 

\ iJto. 1. r. ai. n. 17. * Vol. I. p. 211. 
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In the year 1823 such a provision ^ was made for tlie recovery a 
debts not exceeding 400 sicca mpees before a Military Conn 
of Requests where the Army was quartered beyond the \\a\m 
diction of the Civil Court established for Calcutta, Madras, and 
Bombay, and these Clauses transferred (from a subsequent' Aet) 
stand part of the present Military Code.^ 

45. But to revert to the Jurisdiction of Courts-martial ovef 
Military Offences declared such by statute. These observatioM 
may be affirmed. In any question of construction arising upai 
the Mutiny Act, it must be remembered that the intention oi 
the Act should be plainly declared, '' for every penal clam 
must be interpreted strictly, and not be extended by cob* 
struction."* The offence must have been committed within the 
period limited — ^three years. The Law Officers, in 1718^^* 
advised the Crown that the expiry of the Annual Act did nol 
prevent the trial and punishment of the offender under i 
succeeding one, and in the one of 1760 the limitation* 
three years was inserted. The offence must neither have beei 
punished^ nor condoned.® •^The performance of a duty « 
honour or of trust after the knowledge of a Military offence 
committed ought," wrote the Duke of Wellington, " to conve] 
a pardon,"* and, according to his practice in the Peninsula 



» 4 Geo. IV. c. 81, sees. 57. 58. « 20 & 21 Vic. c. 66, s. 67. » Sea 99. 

* Lord Tenterden in Proctor x>, l^lainwaring, 3 B. and Aid. p. 147. 

• Vol. I. pp. 508, 517. In the Navy three years from tho commission of the 
offence, or one year after the offender's return to the United Kingdom. Sec. 54 
N. D. A. 

* After this period tho law (as laid down in America) is that the Court-martial 
has no jurisdiction, and the defendant's consent to trial would not avail. VoL 1., 
Attorney-General's Opinions, 1820 ; Wu-t, p. 383 ; Vol. vi. %h^ 1853 ; Cnshii^ 
p. 239 ; 1854, p. 507. Sir James Wallace so advised the India Office in April 
1781 (No. 288 of India Office Cases). 

' A C. O. having punished cannot after order a C. M. trial. L. O. (Ady.) 18th 
March 1808. Vol. ii. Ad. Op. 249. 

• Sec. 6, par. 32 of Queen's Regulations, Sept. 1873 : — "No Non-oommisdoned 
Officer or Soldier who has been placed in arrest or confinement ought to be pe^ 
mittod to perform any duty (except carrying his own arms and accoutrements io 
marching) until his case is disposed of. If, however, by error, such an offiBuder 
has been permitted to perform any duty, he shall not thereby be abeolvod froD 
liaUlity to punishment for liis offence, but may, if tho proper authority slnU 
think fit, be summarily punished, or be brought to trial before a Oourt-marti«Ii 
according to the circumstances of the case." • Ibid. 
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it did do 60. " No man should bo put on duty with a Court- 
martial hanging over his head."^ The discharge of duty in- 
Tolres condonation ; and if the Crown, with a full knowledge 
rfan offence, permits an officer to resign his commission, that 
would, I apprehend, be such a condouation, that he could not 
fceput ujKin his trial b^ore a Court-martial.^ 

46. One distinguishing feature of Court-martial Jurisdiction 
is that it is not Local, for Crime which is Local under the 
ordinary rule of Law is not so under the Military Cocle.^ 
ILlitary (but not Civil) Crime may, therefore, be committed in 
one, informed against in another, tried and punished by Court- 
martial in a third Colony or place,* or the prisoner * or the mem- 
bers of the Court* may be sent for his trial from this country 
to the place where the offence was committed. "The Military 
Code ojierates against offenders," wrote Sir Charles GouUF in 
1753 (and the Mutiny Act® has since been framed so as to accord 
with liis opinion), " not as inhabitants of this or that j)articular 
district, but as Soldiers in His Majesty's Service, having as such 
no state<l commorancy ; therefore His Majesty's Forces may be 
coniid^.red, however dispersed, as members composing one body, 
regnlated by peculiar Laws, and altogether distinct from the 
province in which they are eventually stationed."^ 

» Vol. Ti. Di-gp., p. 414, and Vol. iv. p. 5'>3, and (!. O. Uth Fcbrimrj- 1811, and 
16th ^Liy IS 17. A diffcreiit rule prevails iu the Navy ; an oHUht may bo ordered 
-•'cdiiiy without prejudice to hia futun» trial/' Ad. Uej;. j). 105. 

» V(.l.'ix. Attorney-Generals Opinions, 18r>8, IMaek, p. 1S4. ^ V(^l. f. p. 1«7. 

• CMonel Cmwley was tried at Aldcrshot by u Cienera! Court-martial bum- 
nose^l liv the Oimmander-in-Chiet\ and honourably aotputted i»f allegid wron^ 
ewuuittol in India. P. 1'. %, 4 March 1804. 

• St Aiiniiml Stirling's Casi^*, where tiio L. O. twlvioed the Admiralty to send 
Urn to Jiimaicii for trial, 5th November 1811^. 

• Iu lMji*i. a Sjpccial Court was siut from Kn','lund, wlio fortunately acquitted 
tl« jrisK-'Ut fs, I'ulUn and Morris. 

' VM. I. p. 53;>. 

• 1770, 10 Gw. HI. C-. r,, Bcc. 58; 1815, 55 (k^>. III. e. los, see. lit): iSit), 
10 Gtv. IV. c. «, sec. 5; 1872, 35 Vic. c. \\ hcc. 7; /iV Dlak^r, '2 M. and 
W. p. 128. 

• i^la-n.' the Court is exercising si»oeial jurisiliction over local ulVmces umler 
*l^l»•^ilt^d Statutory autlmrity, this (an the C^o^^n was ailvised in MV%X) must Ik' 
'iwQo within the limit where Initli such jurisdiction exists ami the crime was* 



• 1-. O. K(port.-4, vol. 1. i». Wi-j. 
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47. In contradiction to this doctrine, it is said, that MilitaiT", 
Authority cannot be exercised and enforced by Court-martttl- 
Jurisdiction in a Foreign Country, unless the Army be Ut*^ 
Iiofftile occupation of it. In many instances, affecting the lifiv ' 
limb, or personal liberty of the offender, this may be found 
practically to be the case — arising, howcTcr, from the actiooi ^ 
of the Civil Tribunals of that country, and not from any 
exception to the rule as laid down in the last paragraph. 
Should our Army be passing through a Neutral State, the 
condition imp)sed upon this innocent passage would be the 
observance of a strict llib'tary discipline * — a condition which 
could not possibly be observed by the General in Command, 
unless the Neutral State, by the non-interference or otherwise^ 
of its Legal Tribunals upheld his authority and the Jurisdio- 
tion of our Courts-martial' to enforce such discipline. On the 
other hand, it is easy to suppose that Independent States 
would generally refuse to recognize our right to arrest and 
punish as Military Deserters those who may be otherwise com* 
morant within their territoriea' 

48. One exception to this rule — tliat a Military Offender may 

committed. The qaestion whether the Lex loci or of England shonld govern the 
reception of eyidcncc by a Coori-martial is discubsed in Simmons, par. 810, but 
the better opinion appeiirs to be " that the Mutiny Act neither expressly nor by 
necessary impliciitiou requires Courts-martial to follow the English law uf evi- 
dence,'' Book IIL p. 119. As to Naval Courts, see Chap. II. par. 57. 

^ As to this, see Lord Stowell's remarks in **Tho Twee Gebroeders," 3 
Ch., Bob. Rep., p. 352; Wheat. * International Law,' part iv. chap. 3, see. 8; 
Halleck, chap. xxi. par. 5; Twiss, 'Law of Nations (War),' sec. 218; Phil- 
limoro Inter. Law, Vol. i. p. SvJG, ed. 1873. The ^rmy in Portn;;al was of 
course (as to Blilitary Crime) governed by our Courts -martial ; but when Civil 
Crime (such as Murder) was committed, the Duke sent the offender for trial 
before the Local Civil Courts. ** My opinion \»^** wrote Wellington, of a Soldier 
who had committed Murder, " that he, and all guilty of simUar offunroe, ought to 
be tried according to the Laws of the Country ; but, if the [Portuguese] Govern- 
ment prefer that we should take cognizance of these offences as being of a Mili- 
tary nature, we will do so at once in evor>' Ciise, but they mu»t assist us in obtain* 
ing Witnesses to come forward and give their testimony on oath." — Vol. iii. Gur. 
Desp. p. 350. See also pp. 461-462, where the Law was to take its coarse ; and in 
January, 1811, wiiere he orders a Soldier to be given over to the Civil tribunals to 
be tried for tlie munhr of a woman, vol. iv. f6., p. 502. Vol. xiv. (Snpp.) Desp. 
p. 189 and O. (). ll)Ui May 1813. The question raised in this paragraph came 
before hm* wlien the Guards' Band went to America in June 1872,211 H. D. 
(3) p. 087. 1510. « Story's Conflict, sec. 38. » ForsyUi's C^ses, p. 468. 
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\^tniA in any place — must be made in the case of Troops 
ftning as Marines and sailing as passengers on board Her 
Ifc/Hsty's Ships of War in Commission. In July, 1705, the 
fnegtion appears to hare arisen from the 06Scers of the Navy 
duffliog paramount authority over everyone within the Ship, 
ind that every Offender against discipline slionhl be tried by 
JTind Officers forming a Court-martial under tlie Navy I)is- 
a'pline Act. Lieutenant Fitzgerald was, therefore, placed vl\\o\\ 
\m trial before a Court so formed "for having behavid with 
euQtempt to the Captain of his ship, his Superior Officer, when 
in execution of his office." He refused to plead or to recognize 
the aathority of the Court; but he was sentenced by the Court 
to be dismissed from His Majesty*s Service, and to be rendered 
ino^Able of ever serving His 3Iajesty in any 31ilitary capacity.^ 

49. This case, unless promjitly disposed of, was likely to give 
rise to animosity between the two Services, therefore an addi- 
tional Article of War (now the 191st), and the instructions 
contained in a Letter from the Duke of York to General Sir K. 
Abercrombie (printed in the Appendix,^ p. 309), were pronuil- 
pated to the Ajmy on the 24th and to the Navy on the 28tli 
Ortober 1795. Against these arrangements a protest was made 
bv the Admirals of the Fleet. The Soldiers serving: as Jlarines 
were withdrawn from the Ships, but these disciplinary arrange- 
ments remained without modification. Whenever the two 
Services came into united action,^ the diflferent Officers in Chief 
Command were ordered to govern themselves by the Articles of 
War and Admiralty Instructions of 1795. 

50. As the Articles of War were silent as to the Jurisdiction 
of a Military Court-martial on board ship,* Colonel Talbot — 
probably ignorant, in 1800,* of the Kegulations of 171^5 — held a 
Se<dmental Court for the trial of a Soldier on board a 3Ian-of- 
war. Tliid was made a subject of complaint on the part of the 
Admiralty; whereuj>on a Geneml Order of the li^th April 
1S0<J, was issued, declaring that holding a 3[ilitary Court- 



■ VuL i. M*Ar. ^813). p. 408. The C. M. liud no JurwUction, Vol. I. Ad. Op. 
p. 403. « Ta^^ y09. 

' Sev Priniti* and Goniiduntiul of July 1810, by the Admiralty and Ci»mmuDdor- 
iu-Oiicf to NatuI and Military Olfiocn. 

* Tbifl original Artick- ia parted on to the MS. '' Vol. i. M'Ar., p. K>. 
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martial on board His Majesty's Ships of War was contra: 
the rules and discipline of the Navy, and on no account t 
practised. All measures of that nature were to be suspei 
till the embarkation of the Troops ; but that such sumi 
punishments as might be needful should be inflicted unde: 
authority of the Naval OflBcer. 

51. The arrangements at present in force are these :— 
Naval Discipline Act, 1866/ brings all Military OflScers 
Men, while on board such ships, under that Act '* to such ei 
and under such regulations as any Order in Council shall din 
and such an Order, recently issued (Appendix H), declares 
when the Army is embarked to serve as Marines, they shal 
treated as such ; and when as passengers, they shall con 
to the discipline of the Navy, and consider themselves u 
the command of the Senior Naval OflScer. The power of ai 
therefore, passes away from the Military to the Naval Off 
and unless summary punishment by the Naval, with the 
currence of his own OflScer, be inflicted, the Prisoner is rem 
from the ship for trial by a Military Court-martiaL 



1 29 & 30 Vic. 0. 109, see. 88, and Art. 191 of 1870. 
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CHAPTER VIII. 

TBE IBTITIATION OP LEGAL PROCEEDINGS BY THE AUREST OF 

THE OFFENDER. 



1. From what has been written, the reader will be prepared to 
eater upon the consideration of the practical application of 
KiUtary Law to correct the offences against discipline com- 
fflitted by the OflBcers and Soldiers of the Army. Some outline 
of the Military system has been already given, but such detail 
must here be added as will render this Chapter one of practical 
utility ; and as no reader can be sup{>osed to be ignorant that 
every member of the civil community is amenable to the 
Criminal Law through the established agencies of the Civil 
Police and Legal Tribunals, so it will be my first purpose to 
explain through what Military agency and by what Military 
Tribunal every oflfender against the laws of the Army is 
brought to Justice. 

2. The discipline, as incident to the Command, of tlie Army is 
vested in the Sovereign.* Unity is the very essence of Military 
Command;' and tlierefore all authority — passing though it may 
do through many subordinate channels — is derived from only 
'jfte source, viz., the Crown. The primary agent in whom all 
disciplinary powers are vested is the General appointed to the 
Chief Command, whose authority is paramount over the Army. 
In the ordinary disfhargo of this duty, his orders are as wo 
have shown conveyed to Generals in subordination to him ; but 
iu theory his authority permeates throughout, and the trans- 
cendent nature of his power over the Army cannot perhaps bo 

' A* to tile Xttvy, Chap. III. pjir. 0. 

* Itrur«>, p. 1:K>, niiti B«i' Mr. Hiirkc'H aiTirmiuirn i)f the tfuiuo priuciplu— us ouc 
^Nhical cX|iodii'm*y — quotml Vol. II. pp. 3(5 auJ 147. 
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better expressed thau by using as an illustration of it the legal 
maxim, " In praBsentia majoris cessat potentia minoris.'* 

3. In all matters of discipline the executive OfScer of the 
Commander-in-Chief is the Adjutant-General, who, to borrow 
a phraseology familiar to legal minds, it is no exaggeration 
to say, is the " hand and mouth " ^ of the General. " His 
name denotes his charge and oiEce."* All controversieB or 
offences, involving the interference of the Commander-in-Cbief, 
are submitted through him for decision. Her Majesty's Regn- 
lations for the general observance of the Army are issued under 
his imprimatur. The ultimate appeal, whether an offending 
Officer shall be brought to trial or released from arrest^ is 
determined upon his advice. 

4. The Consultative Officer and Legal Adviser of the Com- 
mander-in-Chief is the Judge Advocate-Greneral.^ " No Military 
accusation should be preferred which cannot be maintained," 
for such a practice if resorted to would (as the Queen's * Rega- 
lations declare) be " both highly inconvenient and injuriooB to 
the Service ; therefore, the charges should be settled and the 
evidence arranged by the Judge Advocate-General in all 
doubtful cases before the prisoner's arraignment." * " He must 
be a lawyer," wrote Turner,® "to inform the Court what the 
Civil and Municipal Law provides," and that the Military may 
not infringe upon the jurisdiction of the Civil Courts ; but he 
" has ' no judicial power, nor any determinate voice either in 



1 •* The eeal," said Cliief Justice Tindal, ** ia the hand and mouth of a Corpofa- 
tinn." (iibson t?. E. I. Co., 5 Bing. N. C. p. 2G9. />eai/» Warrants were signed 
])y the Adjutaut-Gt'iieral for the Duke of Wellington. Vol. xiv. Suppl. Desp. 
318-20. As to the geiu^ral relationship of Stntt* to (ieneral Officer see vol. iv. Well. 
Desp. (1827), p. r2i>. But the General Ollicer himself should correspond with tho 
Head Qunrttrrt. Vol. xiv., Suppl. De>p. 545. 

* Turner in 1G71 : "He is the heljxr to General Officers. The orders and 
dirtctions he givts ore not to be Wkid u|)on as his own, but the General's; 
then fore his i)erbon nmst be known to both officers and men of the whole Army." 

r. 24y. 

* The history of the office iis traced in the Artichs of War in Chaps. I. and II. 
aide, in par. 17 and Chap. IX. par. 13, jx>ii<, and in Vol. II. ohap. xxviL 

* Sec. 735 of 18(;8. 

* K\idt*ncc before C. M. Com. (Mr. Lushingtoii), patsim. 

* Pallas Armata, p. 287. 

» Ty tier's Ks^ay (1814), chap. xiv. p. .'{53. In the Navy the Counsel to the 
Admiralty udvi.H's Die Board, and refers where need be to the Law Officers of 
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the sentODces or mt6rIocutx>ry opinions of the Coort"^ In a 
Gourt-martial all the Judicial power (as will be seen hereafter) 
k Tested in the convening OfScer and those who are sworn 
dnly to administer justice according to the Military Code, and 
^\i any doubt arise according to their conscience and the 
custom of War in like cases ;" but that the authority of the 
Court may not be overthrown after the sentence by any legal 
quibble or tec^hnicality urged by the prisoner, the advice and 
direction of the Judge Advocate-General is taken on the initia- 
tion of the proceedings.' Nor is he more than a subordinate 
officer;^ for the terms of his appointmeut require him ** to 
observe the orders which he shall from time to time receive 
from the Commander-in-Chief;* much as formerly the Royal 
Sign Manual Warrants required him to observe all tlie orders 
of the Board of General Officers appointed by the Crown for 
Army affairs.^ 

5. As the power* of summary Punishment in time of P^ace 



the Crown. The personal Govi'mment of the Army by the Crown in former days 
Ottde the Jadge Advocate for the Army a greater official than his compeer at the 
Admiralty. 

**The office of Judge Advocate-General is not in any sense judicial, but minis- 
terial. HiB duty is to give advice, not pronounce judgment." — L. O. (1873\ 
Book L p. 72. 

' The suggestion that the Judge Advocate-General should be released from all 
rttponsibility except tlmt of quasliing the proceedings and annulling tbc Findings 
Of Sentences of Ck>urts-martial for irregularity would, if adopted, be most mis- 
cbievouB to Military Discipline. These incidents occurred in 1803 after the 
Mhpw Court-martial, for the benefit of Paymaster Smalcs and were followed by 
Col. Crawley's trial and hunouruble acquittal — experiments which sliould not be 
Kpeated. (Chap. VI. pars. 16, 17, aide.) * Vol. It. p. 746. 

^ See his Orders issued to J. A. Grant in holding Somervillu's Inquiry in July 
1832, 27 Vol. PP. p. 443. 

• Note 1 to Chap. XII. par. 4. 

• The only disciplinary powers of Punishment appear by the Queen's Regula- 
tions to be as follow : — 

8^. 6, Discipline. — 12. ** In order to secure uniformity of system, Commanding 
OflSoers aro authorized to award the undennentioned Punislunents for such 
oAbnces only as they may not deem necessary to bring under the cognizance of a 
Court-martial, viz. : — 

•* (a.) ImprUortment or depriration of jniy, or Ix^th, to the <'xlent autliorized by 
the Mutiny Act and Articles of War. In the Royal Engineers, forfeiture or 
redaction of the several rates of working-pay may, in certain cases, be awarded. 

" (6.) Confinement to harracht for any perio<l not exceeding twenty-eight days, 
whicli carries with it punislimont drill to the extent of fourteen days, the taking 
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which the Articles of 1717^ permitted the Commanding OflBcei* 
to inflict, has long ceased, the first step towards bringing an 
offender to Justice under the Military Code is to order his 
arrest or confinement. As preliminary thereto, the Com- 
manding OflScer, before ordering it, should satisfy himself 
whether the accused is a person who was (1) subject to the 
Code when the offence was committed and at the time of his 



all duties in re«^lar turn, attending parades, and being further liable to bo 
employed in duties of fatigue, at the discretion of the Commanding Officer. 
Every award of confinement to barracks for fourteen days and under, ia to cany 
with it punishment drill, which in the mounted services is to be * kit drill,' and 
in the infantry * marching order.' 

** (c.) Confinement to barracks for tucenty-eight days without punishmenl^riU, fof 
concealing disease ; with or without an entry in the Beginicntal Defaulter Book 
at the discretion of the Commanding Officer. 

** (d.) Extra giiards or piquets ; but these are never to be ordered as a pnniahmeot 
except for minor offences or irregularities when on, or parading for, these dntiet. 

^ 13. Imprisonment is, as much as possible, to be reserved for cases of druiikennesB, 
riot, violence, or insolence to superiors, and shall precede any further punishment 
that may be mflieted of confinement to barracks, and extra drills, it being under- 
stood that any single award of punishment — including imprisonment — is not to 
exceed twenty-eight days. Should a soldier, while undergoing any of the punish- 
ments sanctioned by the foregoing paragraph, a;<fain commit an offence for which 
summary punishment may be awarded, he may l>e awarded a further sentence of 
confinement to barracks, to commence, if his Commanding Officer shall so order, 
at the expiration of the previous sentence, although such sentences taken to- 
gether exceed 28 days ; provided that no soldier shall be confined to barracks 
continuously for more than 56 days in the aggregate. Should the fresh offence 
be committed while the soldier is undergoing imprisonment, additional imprison- 
ment for such fresh offence may be awardml, to commence at the expiration of the 
imprisonment already awarded; provided tliat such periods of imprisonment 
taken together shall not exceed the term (1G8 hours) authorised by the Articles 
of War. Should a soldier already awarded imprisonment with confinement to 
barracks commit another offence after the compl<;ti()n of the imprisonment, bat 
before the completion of the confinement to barracks, he may again be awarded 
imprisonment to commence at once, and to reckon concurrently, as far as may be, 
with the confinement to barracks. 

** 14. Punishment drill ; which is to consist of marching only, and not of 
instruction drill, is not to exceed one hour at a time, and under no circumstances 
is it to exceed four hours altogether in the same day. It is to be carried on in 
the barrack-yard or drill-ground, and when regiments or detachments are in 
billets, and have-not such accommodation, then defaulters are not to be exposed to 
ridicule by being drilled in the streets, but they are to be marched out on one of the 
public roads for the proscribed period, under charge of a Non-commissioned Oflloer.'' 

Fines may also be imposed for drunkenness, by subsequent pars, in the same 
Section. ' Arts. 35 and 40. 

" As to summary power of a Naval Commanding Officer see N. D. A. sec. 5C, 
Ad. Keg. p. 115. 
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xrest ; and if so, (2) whether the offence is one for which he 
atn be punished under the Military Code. 

6. The channel for, or agent in, the arrest is usually the 
Adjutant either of the Regiment or of the General (according to 
the nature of the offence or the status of the offender) ; but 
with the exception mentioned in the next ])aragrai>h, the 
authority is always superior, and is usually that of the ])riHrmer's 
Commanding OflBcer.^ The external order of a Camp or 
Barrack may in some measure be said to be left in the hands 
of the Military Guard or Sentry posted in and around it by 
the Adjutant, for "The Adjutant is to a Regiment," wrote 
Adye, "in many respects what a Sheriff is to a County: 
he is the person who is to superintend the execution of every 
Judgment, and the inflicting of every Punishment."' His sub- 
ordinate assistants are the Sentries or Guards wliom lie has 
posted. ** I consider a Sentry,** wrote the Duke of Wellin^rt^ni,^ 
''as a depositary of the Public authority at Iiis station, and that 
all men, however high their rank, are bound to obey " the orders 
he has to give them. Over tliose subject to the Military C(xle 
the Sentry acting witlun his orders has therefore Kujirenie 
power; and in case of disobedience, he or rather the OiVirMV of 
the Guard on the warning of the Sentry, has authority under 
the Articles of War to place the offender in arrest or confine- 
ment until released or tried bv a Court-martial. ^ 

7. The exception referred to arises in the ease (^f frays or 
disorders amongst Officers or Scjidiers, when autliority is ;riv(}n 
bv the 3[ilitarv Code to off Officers alik<f to order offending' 
ones into prison or arrest. This [Kjw(;r (which is «e<-ordant 
with the rule of the Common Law) '" ori<;inatfd ^ in th*; .'J<>th, 
lfj72, was continue<l in the 20th of 1717, and is found as tin; 
15th Article of War, in these words, " All (JfllcerK, (^f what 



' Art. 34 of 1717. and Art. 11 of 1S72. In tli*^ Navy tli<- nrn .-t in to U- riiiyli; 
urnli-r Warrant in writing with an oll'i n^c i^\» f\iu <1, N. \). A. S<-<'. W). 

= ¥A. niiK, p. ;«. 

* IKtiI.., Vol. iii. pp. C12, 613, an I O. A. O. Ulnli \ovi-ni»>* r ISOit. 

* S< c uot4.' (SG on tills fu1iJ4 H. Vol. II. p. 174. 

* Sir Mr. B.iron I'urki-'ii Jii«];;in<rnt in Tini<«lliy r SinipH-.n, 1 CM. ami U. 1*V1 
' Art. G of M«. 10 of tli<' Arte, of IGOJ mai. houk what biiiiilar in ti rnm. 
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condition soever, have power to quell all quarrels^ and dis- 
orders, though the persons concerned should be of superior 
rank or belong to another Corps, and either to order 0£Soei8 
into arrest or Soldiers into confinement, till their proper 
Superior OflScers shall be acquainted therewith," — the only 
noticeable instance is where an Inferior can give authority for 
the arrest of, or otherwise control, his Superior OflScer. 

8. There are, however, two cases in which offenders ulti- 
mately amenable to a Court-martial should not be arrested — 
except in the one case with the previous intervention of tbe 
Civil Power, and in the other by a Naval and not by a Military 
OflScer. The first case is where a deserter is found in the 
character of a civilian. Hitherto the policy of the law has been 
to preserve the Civil status of the subject until changed undei 
the attestation * or adjudication ^ of the Civil Magistrate. Foi 
the purpose of the latter alternative the Mutiny Act of 1717 * 
gave directions to the Justices of the Peace to arrest suspected 
deserters, and transmit them to Civil custody, notifying the 
same to the Civil Minister, the Secretary at War. The same 
provision is found in the Mutiny Act,* and the direction 
given therein to take "the man before the Justice nearest to 
the place of his apprehension," was inserted for the purpose 
of protecting the citizen from mistaken identity, and the loss by 
such an error of his Common Law rights of citizenship.* The 
f)ther case is where (as presently mentioned) the OflScer and 
Soldier are on board a ship of war, commissioned by Her 
Majesty, under which circumstances all discipline and authority 
over all persons on board are vested in tlie Naval OflScer com- 
manding the ship. 

9. It is clear that no privilege of Parliament will exempt 
the accused from Military arrest or subsequent trial by Court' 
martial. It is usual to communicate the fact of such an arrest 
to the Speaker of that House of which the Prisoner happens to 
be a Member, and the trial proceeds as in ordinary course.^ 



* That a Siipc rior bringing an Infirior OiTiotT to Court-mnrtJal for a rrivtte 
(|uniTcI mu8t come with clwin hands bi fore the Court, see G. O. of Duke of 
\V«llington, 20tli September ISI.'J. p. 10. 

' Vol. 11. pp. 7, 33. 3 lb., pp. 17. 47. * Sec. 35. * Sec. 34. 

• WolU.n V. (iavin, IG Q. li. liep. p. 7.'). ' Vol. I. p. 177. 
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mitted to his charge by a Superior OflScer. The Articles of 
1742 required the order for arrest to be in writing, and those 
of 1748 that the crime with which the Prisoner was charged 
should also be stated. So the Law stood till 1855,^ when ^e 
Articles were altered by making it optional for the Committing 
Officer to state the charge at the same time, " or without unneces- 
sary delay." ^ All, therefore, that the receiving Officer has to do 
is to satisfy himself that the Prisoner is one subject to the Mili- 
tary Code — for he would probably hold any one else at his 
peril.^ Beyond this inquiry he has no responsibility, for — to use 
the words of a learned Judge — " the duty of receiving and keep- 
ing a prisoner arises eo instanti as soon as he is presented.** 
Whether the crime be Civil or Military, his duty and obligation 
are the same.* 

13. That no Prisoner might remain in custody without the 
knowledge of the General or Officer in Supreme Command, the 
Articles of 1672 * provided that within twenty-four hours notice 
of the arrest and of the cause thereof should be given to him ; 
and a similar provision is found in all the Codes from 1717. 
Thus, within twenty-four hours after the commitment, or as 
soon after as the Officer shall be relieved from his Guard or 
duty, he shall give in writing to the Officer Commanding, the 
Prisoner's name and crime, with the name and rank of the pe 
son who committed him, under the penalty of being cashie 
for his neglect.* 

14. The duration of imprisonment prior to the Prisoner's trial 
was by the Articles of 1717 limited " to five ' days at farthest.** 
In 1742, this period was extended to eight days, and so coxi- 
tinued till the year 1865, when the Article provided " that no 
Officer or Soldier should continue in arrest more than eight days, 
or until such time as a Court-martial could be conveniently 
assembled,® adding the penalty of cashiering upon any Officer 



> Art. 20. 

' How far the Officer would be bound by this statement is uncertain. HanoA- 
ford V. Hunn, 2 Car. and Pay. p. 155. 

* In the American Courts see Smith v. Shaw, 12 John Rep. 260. Ex part© 
Merryman, Taney Rep. p. 24(5 ; M*Coll v. M'Dowell, 1 Abb. U.S. 212. 

* Wolton r. Gavin, 16 Q. B. Rep. p. 70. 

» Art. 72. « 1717, Art. 44 ; 1872, Art 72. 

' Art. 40. » Art 19; Vol. I. p. 171. 
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' Art. 7t. In thr Navy tli'- arr* .-; i-i I" :-. r- ]•::•. i ■ u- - :. j-- |'-i.^.«;" t/ 
*■'•■ Ailmiralty or 0»riiiii:iii'l'r-iu Ciii'f. Ai. IJ' p. i-. I"'*- 

■ WurKu r. Ifaiil. y. 4 Man. fiii«l Stl. p. 41'j; K- i«'..l y r. I> li. J K««. &:*■! Fn.. 
P»^M»: M-C\i!l r. 31 •!)..«. 1!. nuf^. 

' How f.ir a tacit uniuit.--^. uc- w-.ul.l rt:in.l»r ili • -»;j- rinr l-aM- wa.- *1 i -/*■;.-.-# •! 
'f' J^ihiih r. Shaw, 12 J.iliii II p. 2 :«». « Tii II. I>. CJ;. pF* '*'J:^. l-^l^*- 

• Vnl, I. p. 172. Sti- tin- Duk.' nt" Wtlliiie'ti'ira uin'I'vy fur il. Iny ^> Captain 
^ Kcliy (li?12), Vol. xiT. Siipp. Desp. p. l.'-:.!. Si-t- »v. »J. (i. It. (1^7:0- 

Have r. Moimtain, 1 Muu. an.l (io. •j:»7: K.mp r. N.vill.-, IOC. IJ. (NS.), 
*•'•; BaiiU'D r. Carew, 3 IJnv. jn<l Cr. *'A'.*; Siitt«»n r. Ji«Imsti>iM', #i«fc. 
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17. This duty appears originally to have devolved on t 
Judge Advocate; for the Articles of 1662-3,^ empowei 
him, ^'for the information and discovery of all Militf 
offences," to take information or depositions on oath, 
occasion should require, of all matters triable before 
Court-martial; and those of 1666,' provided that witl 
forty-eight hours after arrest, he should be informed 
the crime and arrest, that the Prisoner might be forthw 
tried or discharged. The Articles of 1672^ and 1717* thr 
the direct responsibility of the prosecution upon him, ^^ in 
criminal matters which concerned the Crown " (as being be 
the Informer and Prosecutor before the Court), and in lesi 
matters, the practice was for the Judge Advocate to invei 
gate the case, taking affidavits, if need be, from the Witne» 
to be laid before the Court at its future meeting.* I 
"Marshal's" Court was, therefore, never that of the Juc 
Advocate, but of the Military Chief or Hierarch, against wh< 
rules of discipline the Officer or Soldier (as the case mij 
be) had offended. Before that Tribunal the Judge Advoci 
had to appear as the Informer and Prosecutor until 17^ 
and as the Prosecutor until 1829, to ensure what is no' 
attained by the Judge Advocate-General's advice, viz., tl 
"No accusation should be preferred which cannot be ma 
tained " before the Court-martial. 

18. The Commanding Officer of the Prisoner has the imn 
diate control of the arrest, and not the Court-martial bef< 
whom he may be ultimately arraigned. While the Prisoner 
before them, the members of the Court must see that he 1 
such freedom as will facilitate his defence ; but the Court, wh 
he leaves that tribunal, cannot order the detaining Officer 
give him full or partial freedom either to see or to examine 1 
Witnesses, but this discretion rests solely with the detaini 
Officer.' 

19. But the power of duress or confinement, which eve; 



> Art. 23. « Soc. 13, Art. 7. » Art. 64. « Art. 22. 

• Mr. W. Blathwayte's Infltructiona to Mr. Clarke, 19th Fob. 1694-5, C. 
Bk. (114), p. 127. 

* Sec. 735 Queen's Reg., 1868, and sec. 16, art. 8, of 1828, and par. 13, foA. 
' Ben^ p. 72; Simmons, p. 120, and Lord Brougham, 15 H. D. (3) 944. 
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Commanding Officer must occasionally exercise over his men 
for purposes of discipline, must not be confounded (as unfortu- 
natdy in recent years it has been) with Military arrest strictly 
so called under tiie Articles of War. ^^ Some," said Lord Holt, 
speaking of Civil authorities, '' have power to imprison by law, 
who do not do it by way of punishment, but by way of pre- 
venticm ; as a Constable may commit one to prevent a fray." ^ 
The same rule and principle are obviously more needful in 
Military tiian in Civil strife, to govern martial men than un- 
imied citizens, and therefore, to prevent the commission of 
crime, ^ I baye kept whole divisions of the Army under arms 
br days.' No crime could then be committed. In the same 
manner I can have half-hourly or hourly roll-calls^ or parades. 
I can confine men to barrack yards ; I can send them out to 
walk in a town in squads, in charge of a Non-commissioned 
Officer." * So wrote the Duke of Wellington in the year 1829, 
lod was unrebuked: but in 1863, when a General Officer 
(who was neither a Military tyrant nor a novice in the art 
of War) placed three Non-commissioned Officers under arrest 
to withdraw them from crime and to save a Regiment on the 
Indian Establishment from mutiny, he was rebuked by a 
Jndge Advocate General forgetful of Lord Holt's ruling, and 
told that the MUitary Law did not authorize detention or 
ttrest of any one to save him or his Regiment from the 
catastrophe of crime. 

20. The rule of the Military Service may be accepted as laid 
down in these words by a General of experience : — " The Custom 
0/ War • most undoubtedly throws on Commanding Officers 
of whatever rank, the duty of preventing mutiny, or any crime 



' GienrUJe v. CoU. of Phyniciana, 12 Mrxl. Rep. p. 388 ; 2 Hale. P. C. 89-94 ; 
Bvkdoock V. Baker, 2 Bod. and Pull. p. 2^)2 ; 2 dc 3 Vie. c. 47, a. VA ; Light'8 
^, D. and Bell. B« p. 3:W. 

' 8ee Onlen of Aug. and Sept. 1809, as to Boehivcfl (p. 111-lG), and an 
^i^>taiice in 1813 at VitU>ria, Vol. xiv. Supp. I)e0i>. 240. *' Tliat the Battalion be 
^^ atan'ling under amu every day from daylight until dark, all OfUcers being 
P'^wnt, till ihf peqietratfirH of the dingraccful roblx,-rie8 be discovered." G. O. 
*8Au^^ ISLO, ih p. .Wi. 

'^!i;,on entering Fnuici^ in 1813^ /7/. p. :{14, an<l in 1815, p. 575; in India 
(1803).G. A. <>. 7thNov. 

* Dokeof Willin;;t'»n*M Menioranduiu, Vol. viii. <iur. Dettp. p. 31(3. 

' War Offire UeonU of the Cniwh^y Caae. p. 319. 
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or action which might be held to tend to such a result Iq 
like manner, it throws on Commanding OfiScers the duty of 
arresting crimes of violence, or what may tend to them. Thus, 
when an Army is in the field, it is not an uncommon occurrence 
to confine all the troops for several days together to their 
camps, to prevent pillaging or cruelty to the inhabitants of the 
seat of war. On such occasions, the whole Army is, as it were, 
under arrest for the prevention of crime, and any Officer or 
Soldier breaking that general arrest of the Army is liable to 
the severest punishment, including that of death, for dis- 
obedience of orders, — a punishment, under certain circumstances, 
not unlikely to ensue. It was the practice of the Duke of 
Wellington to add a physical fatigue in addition to the mere 
confinement to camp; for we read, in his Orders given during 
the Peninsular War, that whole divisions were at times kept 
for long periods under arms, when it was deemed an imperative 
necessity to stop plunderings. It will be further admitted that, 
in Military usage or in the custom of war, is included tha 
redemption of Military responsibility ; and, consequently, that 
any Commanding Officer failing to redeem his responsibility 
for the prevention of crime, is liable to be removed from his 
command, and to be otherwise dealt with according to law, 
because he has not vinlicated the custom of war, or in other 
words. Military usf^e, for the maintenance of discipline." 

21. No doubt in this, as in every other act of Military 
authority, the Officer, if shown to have acted oppressively, 
would be brought to Court-martial and punished ; but the legal 
power of the Commanding Officer to confine them to barracks 
for purposes of discipline cannot be questioned.* 

22. The legal remedy which is open to any one placed under 
Military arrest which he deems to be unlawful, is an application 
to the Queen's Bench for a writ of Habeas Corpus that he may 
be brought up before that Court and forthwith discharged. 
The case of Wolfe Tone,* in 1798, is possibly better known 
than any other, from the circumstances of the time, and from 
the fact that he had been ordered for execution before the writ 
was applied for. Other cases liave, however, arisen, as BlakeV 

Sec C<)1. Ordo'8 Case. 1813, 20 U. D. (O. S.), P. 1150. 
» Vol. II. p. 169. * Vol. I. p. 172. 
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in 1814^ where the Court remitted the prisoner to Military 
cQstodyy and Douglas's ease, in 1842,^ where the prisoner was 
discharged. It is admitted that the Jurisdiction of the Queen's 
Bezich extends over persons held in Military custody, and that 
it will be exercised with the view of determining, aceordinff 
io tte rules of Military Law, whether the custody is or is not 
lawful ; if the latter, damages may of course be recovered.' 

23. But against oppression the Prisoner has a legal remedy. 
In Captain Wall's case, where he was kept in prison for nine 
mcmtlis at Gambia before a Court-martial was siunmoned, he 
recovered 10007. damages against the Committing Officer, 
whose conduct Lord Mansfield stigmatized as ''malignant" 
In words that cannot be too often repeated, he said : " The 
principal inquiry to be made by a Court of Justice in such cases 
is how the heart stood. If there be nothing wrong there, great 
latitude will be allowed for misapprehension or mistake." ^ In 
another case, where a Soldier was imprisoned by an Officer for 
disobedience to orders made under the colour, but not within 
the scope of his Military authority, a remedy at Law was miid 
to exist, though the prosecution of it was deprecated by the 
Court* 

24. The Common Law Courts would not, therefore, give 
damages for the fair and honest exercise of Military authority, 
though exercised on mistaken facts or inferences, and greatly 
to the Prisoner's injury. Nor would they interfere by ordering 
the Prisoner's release under Habeas Coqius,* because the 
Prisoner's confinement exceeded eight days.* Such attempts 
bave been made in former times, and ref)eated in recent years ; 
but, meeting vnth no encouragement whatever from the Judges 
of the Superior Courts at Westminster,' they have signally fiiilcHl. 



« 8 Q. B. Kep. p. 830. « Vol. ii. Ad. Op. p. 'AL * Vol. If. p. 155. 

* Warden v. Bailoy, 4 Taunt Il^^p. p. Hi). ^ lie ISlake, 2 Mau. ami Sel. p. 42S. 

* Wanlen v. nailc-y, 2 Mau. and Hel. p. 40r;. 

' UawkiuD r. Bokeby, 4 Van. and Fin. p. 80G. 
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CHArTER IX. 

THE ARRAIGNMENT, TRIAL, AND SENTENCE OF THE 

PRISONER. 

1. When provision was made, under the Military Code, for the 
trial of an offender by a Court composed of a President and 
twelve Officers, it may reasonably be presumed that the con- 
trolling analogy which suggested this tribunal, was the Civil 
Administration of Justice by a presiding Judge appointed by 
the Crown, and twelve Jurymen^ summoned by the Sheriff 
\o deal with all the questions of Law and Fact that might be 
brought before them : in truth, that those Statesmen and 
Warriors who originally framed the Military Code desired, as 
most Englishmen would do, to secure the administration of 
Justice to their fellow countrymen, and therefore, that they esta- 
blished the ** Military " with as much similarity to the " Civil " 
Tribunals of the country, as the circumstances under which 
these different Jurisdictions were to be exercised would admit of. 
2. In following throughout the subject of the present Chapter, 
it will be seen that the S6tme rougli analogy has been pre- 
served, and that the " Military *' has been gravitating towards 
the " Civil " Administration of Justice. In the various changes 
that during the last two centuries have been made in the rules 
of procedure, the main desire — that of securing to the Prisoner 
a fair trial — is conspicuous. Though Military, like other tribunals, 
may be fallible, the spirit of Justice leavens their proceedings ; 
and " these Courts," to quote the words of the Court-martial 



* Turner writes of the "President" with " 12 or 14 assessors" as forming a 
Court-martial, p. 206. To attempt to make tlic Judge Advocate (who is only the 
Recorder) rather than the President — who is a Jndge — supremo is a mistake^ not 
a reform. Rival or duul authority is thus created, whereas the unity of the Court 
and the authority of the Judges should have been uphi Id. Rep. of C. M. Cum. 
18G9, App. II. und p. 102. 
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CommigaoDers ** hare the confidence of the Anny.* and an> 
sati^unorilT spoken of, even by those who have been subjectoil 
U» their jurisdiction-" 

3. Tbe method in which Justice is to be administered, will U^ 
seen by nrfeivnce to the " Regnlations and Forms of IVixv- 
Jme" printed in the Appendix. What is there given will not 
be anticipated here; but it i^ill be assumeil, that as each Oiticor 
is reqaiiVd to make — so each reader will have made — '* him- 
ft-lf well acquainted with the Mutiny Act, Articles of War. 
tod Queen's Regulations, so far as a knowledge of these is 
QeoesHUT for the performance of the duties of memln^rs of 
CoQits-martial."' As supplementary to the infonnatiou there 
giren, this text is written. 

4. In ordinary cases, the Offences of Soldiers are now dis- 
posed of — at the instance of the Commanding OAicor. and 
vithout the intervention of the Judge Advocate — by the Kogi- 
mental Court Under the Code of 1717, the primary Jurisiiii*- 
tion, except in Capital cases, ap^wirs to have K'en in this Court ; 
for, in addition to the j)owers (which might W the subject \A 
ajqpeal to a General Comi), of punishing the Soldier under the 
Mutiny Act '*for immoralities, misbehaviour, or noghvt of 
duty,"' the Articles declared specifically,* **That all contrt)- 
versies in the Regiment between the Soldiers and their Officers, 
relating to their Military capacities," should bo there deter- 
mined; and that, on notice of the arrest, the Colonel* should 
summon this Court for the punishment of the Prisoner. If the 
Regimental Court should adjudge the Case to bo beyond its 
Jurisdiction, the Colonel was then to send to the Secretarv at 
War the "Proceedings, proofs, and examinations made thureiu," 
for an order to summon a General Court. 

5. Where the nature of the offence, and the limit of the 
Jurisdiction are matters of doubt, the Comniaiuling Officer, at 
the present time, forwanls a reiH)rt of the facts to the Gtaieral 
of the District ; and it is h»ft to his discretion to deternjinc 
whether by any, and which, jMilitnry Tribunal the prisoner shall 
be tried — his ruling being final. A <lisiTetion would appear to 

* 2ii(l Kep., p. 3. ' W. O. Cinulur, Army an! Kcsorve Forces. 1872. 

» Fiwt in;tcrt4-<l in the Mutiny Act. 12 Anne, i-. i:i, tji**'. :i, an.l waitlniied tiU 
the year IS5I. Vol. I. pp. ir>:J, 151. ♦ Art. 21. » Art. 40. 
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have always been held by the Greneral in cases where, by tlie ^ 
Military Code, the Jurisdiction of the Regimental on the one '^ 
hand, or a General Court on the other, was not defined; fat 
though a certain original Jurisdiction was given to a Genenl 
Court by the Code of 1717, in cases (a) Of Crime ponishaUe 
with Death/ and (6) Of an OflBcer having a complaint to 
make against his Superior,^ or {c) Having himself committed 
an offence — yet a discretion as to the selection of either Court 
was left to the General : in other cases, as {X) Of words used' 
in contempt of the General, or {e) Of waste* committed in 
Quarters or March ; for the Prisoner was to be " punished ac^ 
cording to the nature and degree of the offence, by the Judg- 
ment of a Kegimental or General Court-martial." 

6. In former times — that is from 1758 to 1828 — a discretion 
as to the tribimal or authority by which the offender should be 
punished, appears to have been intrusted to the Committing 
Officer ; for the Articles'^ of War directed him to give notice <rf 
the arrest to the Colonel, if the offence (of which he was to be 
the judge) were a neglect of duty in his own corps— or to the 
Commander-in-Chief in other cases. However, to secure greater 
uniformity in the administration of justice, the Articles of 
1829 • provided, as the Code ' now remains, that no Command- 
ing Officer shall give in vague or indefinite charges against a 
Prisoner, so that the trial may be before a Kegimental instead 
of a higher tribunal ; but that, in cases of doubt, each one shall 
(with the proposed charges) be laid before the General, for his 
decision thereon. 

7. Assuming that the offence be one for trial by a Superior 
Court, the charges and evidence are sent up by the Colonel 
to the General of the district, for his directions to be given — 
whether a district or a General Court shall be summoned. 
Where dealt with by the District Court, the charges are (either 
with or without the aid and advice of the Judge Advocate 
General) framed, approved, and submitted to that Court, the 
President there acting as Judge Advocate. Where a Greneral 



• Art. 21. 2 Art. 19. » Art. 6. « Art. 30. 

" Compare 1742, Sec. 15, Art. 22 ; and lv^28, Seo. IG, Art. 28. 
*» 9l8t. ' 140lh. 
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Court is to dispose of the case, the charges are then frameii. 
tpproTed, and sabmitted to the Ja^i^re Advi^eate General : ' and 
the Coart — though sonunoned bv the General — i» aideii bv a 
Judge Advocate acting under depntatioa from hi:? Lez^il Chief. 

8. The policy of the ^latinv Aot has been to provide that 

the Court shall be le^IIy constitntetL bv harin:? a StaDitorv 

qnonun, 1st, onder ordinary,^ an'l* 2ntily, under extraiDriinarv 

caeamstinces ; leaying with the Convening Aaihoriry the iiscre- 

tioD to sommon a larger nomber of 0£«>rn to serre with the 

quonmiy and to determine whether the Cjort shall be •MiL*ti- 

toted nnder one quomm or the other.' In eith-irr of tnesie dr- 

CQinstaneeSy the discretion of the Convening Authc-rtv siaj be 

considered as absolute. In the American Code thirteen are trj 

be gammoned, where that can be done "^ witb^ot marrifeigt i^j^irr 

to the Service," and 3£r. Jnstice Storv held nn - ilartin r. 

Mott"*) that this was a direction only to the Convening 

Officer, and as a matter submitted to his s«>nnd -iiitrretion — tr^it 

iiis decision in snmmonini: a less number mo-t be i^jn^ider-in 1 \a 

ooDclusive. 

9. The number of the Judges is therefore. wit:.;n ^y-j^jiiiZk 
Statutory limits* at the discretion of the Cro-sni ani of the Con- 
Tening OflScer ; in which respect the civni-titcti-.n 0: a MiiitArj- 
varies from that of the Common Law Corirt. w'r.ere t^elv.; m^ n 
(neither more nor less) form iLe Jur}- by wh.r:: the i--s -.e > to \^'. 
iried.* If in the course of the Ci-iil tr:ViI a T-v';rri J .r^Tr.^r* 
retires or dies, the trial is at an end : b^: if 0£.':er=!, thr:- i-^jj^^-r- 
numerarv, with*lraw from neceseit v an i bv leave of rri-; P.-^i :-r.t, 
the fact and the cause of it are -tii'.'r»J or. the lUrfy^ri of tivr 
proceeding?, and the trial pryeed.* : :':r ^'> lor.cr >^. the l:<//il 
qnorom exists a Coart-martU L- ie^-^lly o-.zjiZ.t-wA.' 

10. The varioas <: rimes arid p:;:.i3h:r.e:/> -*i':/>:'::i e:>^ ;; of the*^'; 

' Vol. xiv. .Snj.p. Ix^j. ;. li^f. I-.»'Ci. 'i- 1-. H Ii '"i, k^y. 

* \a Vf Xaval r.jT^rtd. »♦• N D. A. ^^ '- 

• V(fl. xii. \Vh^■At. K^;.. j;- ^'A-U* V,;. :. A'f- .-> ;-'^i-«^r.-;rt, < '^r;.- •. i-r.^. » ^r;/ 
Tin-y. p. fi^. aii'l V' I ri. •?, . l-.:4 r..-.. :,:'. :; :•» ::'; 

• Mutiny -\«'t -•>* ■■ -•. 1 ■• 1- . N I' A.r. irr- *> v.i^i •'/; 

* MixirL'-oii •-. KvMiji, Kirh f>c p. M7 
■ V..1. i. M-Ar. rp X'A %*A 11 •4:51 
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Courts can try and award, are to be foond in the Mutiny Acfc 
and Articles of War.^ As in their method of procedure thi 
Courts have rules of a common origin, and as those who 
members take part in the administration of Justice have 
authorities and duties so similar in each Court, they may be 
treated of together. As the highest in authority, the General 
Court will be that under consideration, with a notice of such 
differences in practice, if any, as occur in the District and Begi- 
mental Courts. 

11. Of every Court the Judicial power is in all the Officers 
equally ; though the President, as the principal member, is 
usually appointed by the Convening Officer, and is responsible to 
him forthe order and regularity of its procedure. "He is charged," 
wrote the late Sir Charles Napier, " with all the duties and details 
of conducting the trial — he makes the members take their seats 
according to their rank — clears and re-opens the Court when 
necessary — preserves order — collects the votes; no questions 
are put but through him, or by his permission, and that of the 
Court."* Should the President, in the course of the trial, 
happen to die or be obliged to withdraw, the next Senior Officer 
is sworn in as President, and — fiussuming, of course, that the 
Statutory quorum remains^ — the trial proceeds as theretofore. 
These separate responsibilities were first assigned to him in 
1829, by Articles* which remain in the present Code.* He is 
to seat the members according to their rank ; and, having dona 
so, no member can withdraw, except with his permission. If 
intemperate words be used by any member, they are to be taken 
down and reported by the President to the Convening Authority. 
And, finally, he is held responsible that no reproachful words be 
used to Witnesses or Prisoners ; and that every person attend- 
ing the Court is treated with proper respect. 

12. The President should therefore hold a strictly impartial 
bearing towards the Convening Authority, on the one hand, and 
the Prisoner on the other. So far back as 1737, the Crown 



• As to Navy, see Chap. III. par. 5. 

' Sir Chftrlcs Napier. G. O. of 16th .^lay. 1850. As to Naval Coorttf, btc 
N. U. A. aec. 58, and Ad. Reg. p. Os. 
» L. O. Adm. 17 Oct 17li8, and ih. Vol. ii. Ad. Kec. p. 458. 
« Art. Dl. * Art. 102. 
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m adYised by Sir D. Ryder (as Attorney-General) not to 

permit the President to confirm the proceedings of the Court, 

for "The Articles of War ^ suppose," as he wrote, " the Sentence 

to go through another examination," '^ which would not be the 

can if the President is to confirm his own Judgment. I do not 

find there has ever been any instance of the like power granted 

to a President, and it seems to me not advisable." By the 

Articles of 1847,' as amended in 1854,^ and as they now stand,* 

it was provided that the President shall in no case be the Con- 

firmiog OflScer, or the Officer whose duty it has been to inves- 

t^te the charges on which the Prisoner is to be arraigned. 

£?en the proceedings of a Detachment OenercU Court, which the 

President may convene,* must be confirmed by higher authority 

—the General OflScer in Command of the Army.® 

13. In the United Kingdom a Deputy or Acting Judge Advo- 
cate attends each General Court-martial? on the deputation of tlio 
Jadge Advocate General, but elsewhere on the appointment of 
the General;^ and he is sworn not to discharge any specific duty, 
but only to secrecy.® District and Regimental Courts have no 
rach OflScer. In I860' it was expressly provided that the 
Judge Advocate should no longer be the Prosecutor, nor can 
he bo a Witness for the prosecution in the Court upon wliich 
he is attendant.^^ The Articles of 1639 " imposed upon him 
the duty of recording the Procee<lings, and he now holds the 
same responsible oflSce. " Ho cannot interfere with anything 
of his own authority in the privileges of a Court-martial — for 
which the president and members are alone responsible." " He 
has no judicial power nor any determinative voice either in the 
sentences or interlocutory opinions of the Court ; he is not, 
therefore, entitled to regulate or dictate those sentences or 



' Vol. L p. 515. * Art. 115. » Ih. « 1872, Art. 114. 

» 1872, Art. 114. « Sec. 12 of MuUuy Act, 1872. 

' In Naval Courts see N. D. A. sec. (51, and Ad. Reg. p. 99. 

* In Anjorica the Judge Advocate is a statutory officer, and therefore it was 
thoa;:ht tliat not appearing on ti.e Reconl to have been sworn, the proceedings 
were irregular and void. 1838, Grundy, Vol. iii. Attomey-Cienerars Opinions, 
pp. 396-397; Brooks v, Graham, 11 Pick. Rep. 443; but see Chap. V. par. 4, 
anU, • Art. 1G3. 

"• Art. 159 of 1872. For the Prisoner ho may be. Adye, p. 19."). 

«» VoL L p. 438, and Art. 61 of 1672. »» Sir C. Napier, Vol. li. p. 361, notc^. 
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opinions."^ He should be (in Lord Brougham's* definition) 
"the assessor of the Court — standing between the Prisoner 
and the Court;" or (as Lord Cran worth ^ defined his office) 
"the Judex Advocatus," — a Judge called to assist the Court 
— though forming (I apprehend) no constituent part of it. No 
challenge can be made to the Judge Advocate,* and he may 
withdraw and resume his duties,* or, if necessity obliges it, the 
official acting as such may be changed in the course of tlie 
trial without disturbing the order of the Court's procedure.* 

14. The office of Prosecutor, since the Judge Advocate has 
been deposed from it, has not been assigned to any other 
official.'' In some cases the Adjutant acts in that capacity, and 
in earlier times it would appear that the Major discharged that 
duty. Adye suggested, in 1794, that the Adjutant should never 
sit as a member of the Court ; because, if it became his duty 
ultimately to put the Sentence into execution, the policy of the 
Law would be infringed and his responsibility increased by 
having the office of Judge and Executioner discharged by the 
same person.® If the Sentence should prove illegal, he would 
lose his legal immunity as Sherifi*, by having awarded the 
Sentence as Judge. However, whoever the Prosecutor may be, 
he can also be a Witness,® though, if for the Crown, he should 
then give his evidence before any other person. The union oi 
duties as Advocate and Witness finrls no favour in the Common 
Law Courts.^° 

15. The Members, as well as the President, act under the 
authority of the General or other Convening Officer, and ir 
subordination to the President as their Superior Officer. Wher 
attendant and sworn as members, the Court is formed, and the 
Prisoner may be tried. But, as in Criminal Procedure for lift 



» Tytler, s. 354. « Vol. IL p. 363. » In 1864. 173 H. D. ^3^ p. 1174. 

• Bcnet, p. 81 ; Simmons, p. 176 ; 19 H. D. (3) 600. » Benet. p. 98. 

• Simmons, p. 208. In Armstrong s case, this occurrod to a Court re-afi8emble< 
for revision of the sentence, 9th Aug. 1842. 

^ In Naval Courts ho may act as sucli. Ad. Rog. p. 99. 

• Pp. 93. 94. The N. D. A. [sec. 58 (8)] prohibits the Proeecutor from sittiD} 
on the Court. 

• In America that the prosecutor may give evidence, sco (1841 Legare) Vol 
iii. A. G.. p. 714. »• Cobbett v. Hudson, 1 EU. and Bl. p. 12; 17 Jnr. p. 488. 



Chap. IX. Members of tJie Court. 1 2 7 

or h'mby the Common Law allows of Challenge against the 
Jury/ so by Custom* first and by the Code since 1847, this 
lig^t— which, strictly speaking,^ should be exercised before 
the Members are sworn — has been secured to the Military 
AisoDer. Challenge by the Crown appears always to have 
been allowed — the cause being assigned and its relevancy or 
filidity being decided by the Court.* In the Mutiny Act of 
1847* the right was secured to the Prisoner (without mention 
of the Prosecutor), subject to the conditions which are now 
to be found in the 152nd Article of War.® 

16. The object of all interested in the administration of 
Justice is to obtain a competent ^ and impartial tribunal — one 
letaated neither by " partiality, favour, or affection." Keeping 
these objects in view, the Judges must all be Officers of com- 
petent rank,® with no professional or pecuniary^ interest in the 
resnlt of the case. Advancement by the Prisoner's dismissal 
foom the Service, or taking part for or against him in any 
previous inquiry^® into this or any other proximate matter, would 
be good cause of Challenge. If the Officer be a Witness for 
or against the Prisoner, he ouo;ht not, if possible, to act as a 
member of the Court ; but, should he do so, he is not thereby 



* Barrett t>. Long, 3 H. of L. C. p. 409. 

' TyUer (1814). pp. 221-225 ; Adye, p. 168. 
' ThiB is ix>t always insisted on. Tytler, p. 232. 

* At Common Law tho prisoner cannot question the Jury, so as to prove his 
objections or otherwise by tho Juryman's evidence. Tlie Judge would refuse to 
allow the questions to be answered. King r. Edmonds, \)od. ^ 8cc. 14. 

* As to ChflUcnge in Naval Courts, see sec. C2 N. D. Act and Ad. Reg. p. 99, 
tDda>. (I8(>8)p. 40. 

' An Officer wlio ha<l lost his ship was held (before his trial) incompetent to 
■t on a Naval C. M., Vol. ii. Ad. Op. 37. 

' Lord Eldon advised that challenge could bo made on tlic ground of infancy, 
because a Juryman must bo twenty-one ^and under sixty years. G Geo. IV. c. 50, 
•ec. 1). See Vol. i. Ad. Op. p. 515. Tho N. D. Act, s. 5H, requires every officer 
tft he twenty -one. In 1805 the House of Commons refused to require tlie Pre- 
sident to be twenty- one years of age. 3 H. D. (O. S.) 8(30. 

• Bailey r. Macauliiy, 13 Q. B. Rep. j). 829. 

»• Vol. i. M*Ar.. p. 275; Queen r. Sullivan, 8 Adol. nnd Ell. pp. 831, 832. It is 
thought by some that if the CJourt of Enquiry has recorded evidence only but no 
[>pinion, officers serving thereon arc not disqunMt'd as meml^rs of a Court- 
martial. 19 H. D. (3) 601. At Common Law no one should be first on tho 
Srand and then on the Special Jury ; in fact, '* an indictor ought not to bo 
\ trier.** King v. Edmonds, 4 B. & Aid. 492, and Vol. ii. Ad. Op. p. 379. 
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precluded from giving his testimony publicly to the Court ^ as & 
Witness, swom, examined, and cross-examined, rather than to 
his compeers privately. As the Crown nominates the Members^ 
(so completely that in 1866 officers and a barrister as Judges 
Advocate were selected in England and sent to Jamaica tc^ 
form a Court for the trial of Officers there), and these deter- 
mine the Challenges, the Prisoner might, by their joint action^ 
be deprived of essential testimony,* unless the Members o£ 
the Court could be called to testify on his behalf. The 
Challenge, with the Decision, should appear on the Record* 
of the Proceedings ; and if other Officers are easily attainable, 
it may be well to allow any feasible objection rather than 
that the proceedings should be annulled by the Convening 
Authority, or that the Prisoner should raise any fair claim 
to be considered a martyr to a supposed injustice.* If no 
Challenge be made, the Prisoner would,* I apprehend, be bound 
by the Finding and Sentence of the Court, though some of 
the Membei-s, if challenged, would have been removed from 
the panel. 

17. The Challenge havinp^ been disposed of, the Judges are 
swom — in a General Court • by the Deputy Judge Advocate, 
and in tlie other Courts by the President — according to the 
peculiar ceremonies of their own Religion or in such manner as 
they deeTti binding on their consciences.' These oaths, like many 
others, define the duty which those who take them have to 
discharge.® In substance they have remained the same for the 
last 200 years, and contain the measure and method of Justice 
to be administered by them in the Court-martial. 

18. "In the Military, as in the Civil, system of Judicature," 
said Mr. Villiers,^ as Judge Advocate General, in 1855, " there is 
a written and an unwritten Law — the one based on the Mutiny 

• Burns'a Justice, tiUe •* Jury," and Vol. ii. Tay. Evid. p. 1196. II97. 
» Vol. i. M'Ar., p. 274; Vol. ii. pp. 82-8G; Adyo. pp. 124-128. 190. 

* Carmarthen v. Evan, 10 Mee. and Wei. p. 274. * Sir Cliarlea Napier. 

• King r. Sutton. 8 B. and Cns. p. 419; and Pryme v. Titclimarsh, 10 Mee. 
and Wei. p. 605. « In Naval Courts see sees. 63 & 64 N. D. A. 

' 2 Tay. Evid. p. 1202; Robeley v. Lnngston. 3 Keb. p. 314. On the Holy 
Evangelists (or a Prayer-book containing the Gospels) if a Christian, or on the 
Pentateuch if a Jew. 

* See Lord Somers* observations on the oath of the Judges in the Exchequer 
in the Banker'a Case, 14 Stut. Tri. p. 03. » 137 II. D. (3), p. 1136. 
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ActandArticl»r»of War. the-ocLrr "ir'.:: **-is::=i a::i E^tiJ lii'i-: 
Tsajie, recopmized and apT'liei in L'la V. r'.-^- ci?*r-?. Fi: :h tL-.-iv 
bninches of 3Iilitarv Lv* are r^f^z^Az-ri Iv th- L-rii^li-.t-r-/' 
foreTeiT member of a 0.::rt-rnart:.^- is r-r-riirrri bv t;:r M:::i::v 
A(*t to take the oath thvre- pre?s*?rir.-ri nron t:.-:- s^i-f-arat:- tr:;tl 
of any prisoners.* 

19. Upon referring to the 0->I-? o: 1»;;72.- it will l*r ?^»-n tV.it 
Jostice was to be administered un^^r the sanation of an o;ith ; 
the members of the Court Ix-ir.g sworn to admini^t'^-r .Tn*ti«-»> 
"according to these Articles, or < w}.en these assiirn no absolute 
panishment) accorrlinjr to their r-ohs^ienees, the U-st of tii»ir 
understandings, and tlie Custom of War in the like r;a.v?>. In 
Anne's Keign the Judges were sworn airainst Bril»ery, *• n'-tt to 
receive any gratuity or present, either dir»jctly or inrlirt^ctly.^ 
and (as in 1717 j* to trj' the ease '* without partiality, favour, or 
affection;" and, upon doubt arising, which was not ex]>laintxl 
by the Mutiny Act and Articles of War, tlion according to con- 
science, as before directed.* 

20. " This oath,"* said a leamc^l Judge," in a recent caso. 
" is abundant to show, with respect to all matti-rs whidi come 
under the cognizance of the 3Iilitary Tribunals, tlir y are sul)jt^(»t 
to a test of Law which is difft^rent from that administered in 
a Civil Court, and it is to be accordinir to 3Iilitarv usaires and 
their approval ; whereas here [in the (.'ourt of Common riea!<J 
we have a test according to Law and tlio custom of Eiighmd — 
that is to say, the Law and custom wliich regulate ordinary 
transactions out of the Army." 

21. **A Military Court," wrote the lato Sir Charles Xajucr, 
** should be a (.^ourt of Honour; it is a bad svstcm which turns 
the niemlxjrs that comp<^se it into Attorneys at Law: thoy lo<o 
the frank, Soldier-like sense; of their duty as members of a 

' Coffin r. Wilbur, 7 Tifk. Rfp. p. loO. - Art. <50. 

* Bruof-, p. :W8. * Art. Ii2. 

* Art. I.V2. Thf'.-o oatlis wtn* fixtfrn<lr<l tn Roiriinontnl <'onrtpt in ISO."). 

* In the Nnvy *'U.«»a;:«; ** wii' an<l i.** tlu- rsniioo <»r tbi- juilicial syst« m, nnd 
vkU'.u I'arliamfnt pri-ssCrilKil ini i»ath for t!ir Jutl;:«'s it a<loptt»il tliat which wjis 
in UM' in both Bor%-ic<'S (sii' 2*2 (i«'<i. H. r. '.VA, tnH\ I(»). In isr»() tho u»jip» was 
i'jm'tTffl, and the f>atli wan liiiiiti-<l " to .J^l^tio(' arronlin'? to I^w.'" (S<««? 2:5 iV 21 
Vie. c. 12:^, Hcc. 54.) Chap. I!I. i>ar. 2, mitr 2. \V»8 tliis <Ioth? ailvi.siHlly ? 

* Jiij'tice WiUes. in Da\\kin.<( r. I>inl Uoki In*, 1 Fos». ami Fin. p. S:k>. 
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Court-martial with one grand conscientious duty to perform — 
that of acquitting the Prisoner against all legal rules of evidence 
if they believe in their hearts he is innocent ; and condemning 
him, if they conscientiously believe him to be guilty. In short 
the business of a Court-martial is not to discuss points of Law 
but to get at the truth by all means in their power." * Cer 
tainly, if conclusive arguments be needed, they are to be found 
in these extracts for the Constitutional Dogma, that Military 
Offences, and those onZy, should be submitted to the arbitrament 
of Courts-martial.* 

22. The Oath of Secrecy arises out of the necessities of the 
case. In early practice, the War OflSce Books^ show that the 
finding of each Member came up before the Crown or General; 
and therefore, for the security of the Judges, the Oath (rf 
Secrecy was imposed as early as Queen Anne's Beign, and has 
continued to the present day. Even in the Civil Administration 
of Justice, Secrecy is not a principle wholly unknown to the 
Common Law. Grand Jurors* are forbidden by their oath,* on 
the grounds of Public Policy, from disclosing evidence and 
other matters coming judicially before them. So, also, Offioen 
of the Revenue Departments are forbidden by Statute,* and bj 
their oaths, from disclosing even matters of fact otherwise need- 
ful for the Courts of Justice to be informed of. 

23. After full explanation and debate as to its necessity, the 
oath^ was first sanctioned by Parliament in the Mutiny Act oi 
1748,® with this limitation, unless disclosure was " required by 
Act of Parliament," which, in the following year,' was altered 
thus : — unless " required to give evidence as a Witness by a 
Court of Justice in a due course of Law." ^° It is now extended 
to OflBcers who are present for educational purposes. 

Constituted as a Court-martial is, and employed in the dis- 
charge of a duty often so invidious as to decide between 



' On Military Punishments, p. 36 ; and sec his Life at Vol. ii. p. 121, Vol. iii. 
pp. 108-136, Vol. iv. pp. 37 and 211. « Vol. I. p. 158. 

» See Entry of Court-martial, 8 May 1693, in Mis. Bk. 517, p. 70. 

* Reg. n. Cooke. 8 Cav. and Pay. p. 584. * Burns's Justice, tiUe ** Jury." 

• Lee r. Birrell, 3 Camp. Rep. p. 337. Taylor on Evidence, vol. ii. p. 840. 
' Vol. I. p. 168. • 22 Goo. II. c. 5. • 23 Geo. II. c. 4, see. 5. 

'• As to disclosures to Parliament, 3 Ilat.'s Prcc. p. 35, note. 
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Brother Officers or between a private Soldier and an offended 
General, it would be hopeless to expect impartial Justice unless 
the Ballot or secret voting was in such a case continued. 

21 Before the Prisoner's trial proceeds, the President should 
»ti«fy himself, Ist, that the Court is legally constituted, (a) in 
the authority convening it, Q)) in the number and qualification 
rf its members ; and, 2ndly, that the prisoner is amenable to 
the Jurisdiction in regard to his (c) status and {3) alleged 
offence, ever remembering that he and the other members 
of the Court would be civilly or criminally responsible for 
til acts which would become wTongs if done without legal 
authority or jurisdiction.^ *'A Court-martial is a Court of 
limited and special Jurisdiction," said a learned Judge of the 
American bench; **\t is called into existence for a special 
purpose, and to perform a particular duty ; and when the object 
(tf its creation is accomplished it ceases to exist. The Law 
will intend nothing in its favour, and he who seeks to enforce 
its sentence or to justify its Judgments must set forth affirma- 
tively and clearly all facts necessary to show that it was legally 
constituted, and had Jurisdiction." ^ 

25. (a.) **If he that gives judgment of death against a 
person," wrote Lord Hale,* " hath no Commission at all, — if 
sentence of death be commanded to be executed by such person, 
tnd it is executed accordingly, it is murder in him that com- 
mands it to be executed, for it was * coram non judice.' " The 
Commission to hold Courts-martial must, therefore, follow strictly 
upon the language of the Mutiny Act — the authority under 
which their jurisdiction as Statutory Courts is to be exercised. 

26. (6.) " It seems agreed," wrote Hawkins,* ** that any judg- 
ment whatsoever given by persons who had no good Commission 
to proceed against the person condemned, may be falsified by 
showing the special matter without writ of error because it is 
^d: as where a Commission authorizes to proceed on an 



' Vol. i. M*Ar.. pp. 269. 43G; Vol. I. Chup. viii. jmr. 92. and ciwcs cited. 

- BnK>lu r. (iralmm, 11 Pick. Kep. 44:i 

' 2 PI. of Cr., Chap. xlii. p. 497, and Juaticc Heath, in Warden r. iJail y, 
\ Taunt. ll«^p. p. 77 ; Ix)r<l Holt, in Grenville r. Collejicc of Ph)>icinii8, 12 Mewl. 
I{fp. p. 38S. • Vol. iv. p. o83 (ed. 1769 . 

K 2 
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_^ * 

indictment taken before A., B., C^ and twelve others, and by 
colour thereof the Commissioners proceed on the indictment 
taken before eight persons * only :" and Blackstone,^ citing this 
authority, proceeds thus : — " Where a Commission issues to A. 
or B. and twelve others, or any two of them, of which A. or B. 
shall be one, to take and try indictments, and any of the other 
twelve proceed without the interposition or presence of either 
A. or B., in this case all proceedings, trials, convictions, and judg- 
ments are void for want of a proper authority in the Com- 
missioners ; it being a high misdemeanour in the Judges, and 
little, if anything, short of murder if a person be executed.*' ^ 

27. The qualification of every Officer as to the date and nature 
of his Commission, as of three years for a General Court, and 
of the Army or Militia* Service (as the case may be) should be 
observed in the formation of Courts for the trial of such 
offenders. The trial of an Officer by any other than a General 
Court,* or of a Militiaman by Line Officers,* is not, I appre- 
hend, an objection of personal privilege, which, like that of 
Peerage, may be waived by pleading to the charge before the 
Court.' 

28. In the event of reasonable doubt, the President would 
do well to transmit the question to the Convening Authority for 
the decision of the Secretary of State,® under whose Countersign 
the Royal Warrant for the Court has been issued. In former 
instances (the last being that of General Ross®), the papers were 
transmitted to the Judges, and now they would probably be sent 
to the Law Officers of the Crown for their advice ; the Court 
being adjourned and the Prisoner remitted to arrest, until, by 
the reassembling of the Court, he can either be discharged or 
tried. 

* A third Commander, in addition to two who were required, was held to 
vitiate the sentence of a N. C. M., Vol, ii. Ad. Op. 431 ; but the Court was re- 
constituted for his trial, p. 432. * See Bk. II. Chap. 1. sec. 3. 

3 Sec opinion of twelve Judges on N. C. M. not legally constituted. Vol. i. Ad. 
Op. 238. Mr. Perceval, in 1798, advised that the proceedings were null, and the 
prisoner might be again trie<l. Vol. ii. Ad. Op. 42; Smith v, Shaw, 12 John 
Rep. 26C ; Wise v. Withers, 3 Cranch Rep. 

* Martin v. Mott, 12 Wheat. Rep. p. 35. 

» Vol. i. M'Ar., pp. 238-248. « Par. 26 and Fors. Cons. Law, p. 197. 

' 12 Haw. P. C. Bk. 2, Chap. Ixiv. sec. 19 ; Brooks v. Davis, 17 Pick. Rep. 
140. • In Naval Courts to the Admiralty Secretary. • Vol. I. p. 180. 



Chap. IX. Legal ytirisdidion of Court. 133 

29. But assuming the Court to be legally constituted, then, 
as the Prisoner seldom has the aid of legal advice, the Presi- 
dent should consider the question of Jurisdiction dealt with in 
a former * chapter. The objection to the trial of the Prisoner 
maybe: — 

{(?.) Of status, viz. that he is a civilian or otherwise not 
amenable to the Court, which if sustained would render illegal 
all future proceedings. No Court can give itself, by an erroneous 
decision,' a Jurisdiction which the Law does not confer. The 
consequences of this blunder (as distinguished from that to bo 
presently mentioned) would therefore be to make all those 
members of the Court acting without Jurisdiction responsible 
both civilly and criminally for their sentence. 

30. (eZ.) Or granting the Prisoner's Military status and 
general liability, still he may show that the Court would not 
rightly exercise its Judgments in taking cognizance of the 
particular oflFence with which he is charged. Now upon this 
point, always assuming that the Judges act in a spirit of hona 
fides, their decision if erroneous would not render them liable 
to trespass or prosecution. 

" A Commission of the Peace," wrote Lord Hale,^ " extends 
oot to treason, neither can the Justices hear and determine all 
treason by force of their Commissions, for it extends only to 
felonies.* If they take an indictment of treason and give judg- 
ment, this is most certainly erroneous ; but I do not think it 
makes them guilty of murder, for they were not without some 
colour of proceeding therein, because all treason is felony, and 
the King may, if he please, proceed against a traitor for 
felony." * 

** Although in this country," said Lord Loughborough,® " all 
the delinquencies of Soldiers are not triable by Court-martial, 
but where they are ordinary offences against the Civil peace 
they are triable by the Common Law Courts;" yet, in some 



» Chap. VI. » Bunbury v. Fuller, 9 Exch. ("as. 140. 

» 2 PI. of Gr., Chap. xlu. p. 497. 

• If he pleaded Guilty, should this preclude him from taking any future objec- 
tioD ? as it would protect the Officers of the Court under the maxim, ** quod 
Tolenti non fit injuria." Shoemaker v. Nesbit, 2 Kawle Rep. 203. 

* Bttttcn r. Carew, 3 B. & Cr. 653. " Gnint v. Gould, sup. 



134 Arraigfimenty Trials &c.^ of Prisoner. Chap. IX. 

instances, the Military and Civil Courts may be said to have 
a quasi-concurrent ^ jurisdiction for the punishment of offences, 
which according to the aspect in which they are viewed may be 
either Military or Civil. 

31. But the Prisoner may have doubts which either at this 
or at a later period he may take a legal method of solving, 
by applying to the Queen's Bench for a Writ of Prohibition, 
commanding the President and Members of the Court to 
cease from the prosecution of the trial, upon the suggestion 
that the cause originally, or some collateral matter arising 
thereon, does not belong to Court-martial Jurisdiction, but 
rather to the cognizance of some other Court.' "This 
Court," speaking of a Court-martial, said Lord Loughborough, 
in Grant v, Gould,^ " being established in this country to 
preserve law, the proceedings of it, and the relation in which 
it stands to the Courts at Westminster, must depend on the 
same rules with all other Courts which are instituted and have 
particular powers given to them, and whose acts therefore may 
become the subject of applications to those Courts for a pro- 
hibition. Naval and Military Courts-martial, Courts of Ad- 
miralty and of Prize, are all liable to the controlling authority 
which the Courts at Westminster have from time to time 
exercised for the purpose of preventing them from exceeding 
the Jurisdiction given to them, the general ground being an 
excess of Jurisdiction where they assume to act in matters not 
witliin their cognizance." 

32. The points, therefore, that may be raised upon Prohibition 
are mainly two : 1st, Is the Prisoner one over whom, in the 
words of the Mutiny Act, the Court-martial has jurisdiction ? 
2ndly, Is the offence charged against him one for which he 
is amenable to a Military tribunal ? The Court-martial may 
be proceeding without jurisdiction over the I^risoner or in error ; 
when, in either case, his discharge from Military arrest would 
follow as a c-onsequence. 

33. But the Court being properly formed and acting witliin 



' Kiiig r. Solguflrd, Andr. 231, and 2 Str. 1097: Vol. ii. Ad. Op. 127. 
' 3 8teph. Com. p. 703. » 22 H. B. p. 102. 
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its Jorisdictiony the members are exempt from actions at Law 
for what they may do or say as such. ^ It is essential in all 
Courts," said Chief Baron Kelly, in a late case/ '' that the 
Judges who are appointed to administer the Law should be 
permitted to do so nnder the protection of the Law, indepen- 
dently and freely, without favour and without fear. This pro- 
moQ of the Law is not for the protection or benefit of a 
malicious or corrupt Judge, but for the benefit of the Public, 
whose interest it is that the Judges should be at liberty to 
exercise their functions with independence, and without fear 
of consequences." When Sir John Moore, as President of a 
Court, was sued for words spoken by him, declaring the charge 
to be groundless and malicious. Sir James 3Iansfield, who was 
the presiding Judge at the trial of the cause, held that the 
words complained of formed part ' of the Judgment of acquittal, 
and therefore that no action could be maintained against the 
Defendant. 

34. So, also, these Courts have certain Statutory, though 
few of those powers which are customary or incident to the 
Common Law Tribunals. Having the power to fine and im- 
prison, they are (I presume) Courts^ of Record and of com- 
petent Jurisdiction for the trial of all matters of Fact or Law 
coming before theuL* They are neither Common Law nor 
Civil Law Tribunals,* but regulated by a practice of their own, 
to which the legal maxim " Cursus curiae est lex curiae " 
appliea* They are open ' Courts to all persons other than the 

" Soott r. StaiiBfeld, 3 Ex. (L. R.) p. 220, and Kemp t. NeTille, 10 C. B. (N. S.) 
M9. 

* Jekyll V. Moore, 2 Bo8. and Pol. (N. S.) p. 342, and Dawkins v. Paulet, 
9 B. and S. p. 770. 

* \jatA Holt, Grenville v. Coll. of Physicians, p. 389 aup. ; Wilson v. John, 
2 Bain Bep. 215 ; Fox r. Wood, 1 Rawlc Rep. 140 ; Button r. Blaino, 2 S. & R. 
77 ; 3 H. D. (O.S.) 859; and may bo pleaded as an estoppel, 2 8m. L. C. 631 
(4th od.). 

« Bex V. Soddis, 1 East. Rep. p. 306 ; MiUer r. Knox, 4 Ring. N. C. p. 576. 

* The Duke wrote to the same effect, but referring (1 think) to the Portuguese 
system. Vol. It. Gur. Dosp. p. 54. 

* See Lord Eldon's opinion in VoL I. Ad. Op. 263 fLord Thurlow, tt. p. 170. 
and Lord Loughborough, ih. 235.| 

' Vol. I. p. 160. A Witness remaining after an order to withdraw would be 
guilty of (>>utempt, but he must be heard as Witness. Vol. ii. Tay. Kvid., 
p. 1210. So ia Naval practice, Ad. Reg. p. 99. 
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Witnesses" (who are usually ordered to withdraw),^ and \ 
the discretion which every Court may exercise of excluding 
Public when necessity requires it. " In many cases," said I 
Tenterden, " it will be impossible that a proceeding should 
conducted with due order and solemnity, and with the el 
that Justice demands, if the presiding OflScer has not 
control of the proceedings, and the power of admission 
exclusion, according to his own discretion."^ 

35. It is within the competency of the Court, before ente 
upon the trial,^ to postpone it upon a proper application b< 
made, and cause shown on affidavit. In the Civil administra 
of Justice this arises where it is shown that without fault in 
applicant a material Witness is absent, or unable to attend, 
may be secured if the hearing of the case be fixed for a 1 
and definite period. Delay at the instance of the Proseci 
entails other considerations, the Prisoner being in custody, t 
where the application is made on the Prisoner's behalf.* 
case having begun, the adjournment may be made for the ill; 
of a*^ member of the Court, or of the Prisoner; but a \ 
ponement to get up evidence which ought to have been re 
at the opening would not be regular. As the time of sittic 
Stdtutoiy,^ it must be strictly noted on each day, to secure 
regularity of their proceedings. 

36. It is in the exercise of a similar power, — that of regula 
their own proceedings, — that barristers and attorneys of 
Superior Courts at Westminster are excluded from prac 
before Courts-martial. "If," said the late Sir Willoug 
Gordon,^ " this established principle and usage of Courts-mai 
be departed from in favour of an Officer, it must be equ 
extended to the Non-commissioned Officers and Priv 



' To prevent collusive evidence, where the Witnesses come from the 
Comi)any or licgiinent. WTien Sullivan wrote, no party could examine his 
Witnesses, ** lest it should lead to answers concerted fur establishing gui 
innocence *' (see p. 35). ' Gamett v. Ferrand, 6 B. k Cr. p. 628. 

3 Vol. ii. Tay. Evid., p. 1194. The temporary illness or insanity of a Wi 
is a good cause. * Vol. ii. M'Ar., pp. 27-3G6 ; Simmons, p. 201>. 

* In America the adjournment of Court for illness of members sanctii 
1842, Legare, Vol. iv. Attorney-General's Opinions, p. 18. 

« Sec Mutiny Act, HWi>, and 100 Art. of Wiir, 1872. 

' Memo, of ISIO, Ojuit-murtial Inquiry, I860, !>. 217.* 
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throaghoat every part of Her Majesty's possessions abroad and 
at home." " This," wrote the author ^ of the ' Essay on Military 
Law ' (himself the Judge Advocate of North Britain), " is a 
most wise and important regulation; nor can anything tend 
more to secure the equity and wisdom of their decisions ; for 
lawyers being in general as utterly ignorant of Military Law as 
the members of Courts-martial are of Civil Jurisprudence and the 
forms of ordinary Courts, so nothing could result from the collision 
of rach jarring and contradictory Judgments but inextricable 
embarrassment, or rash, ill-founded, and illegal decisions." 

37. Neither is this rule without analogy in the Common 
Law, where Magistrates have excluded practitioners from their 
Courts, and for the same reasons that have induced Military 
Tribunals to do so. The question raised in Collier v. Hicks^ 
was, whether any one was entitled as a matter of right to attend 
on the part of a Prisoner and take part in the proceedings as an 
advocate, by expounding the Law and examining the Witnesses. 
**Thi8 was," said Lord Tenterden, "undoubtedly an open Court, 
and the public had a right to be present as in other Courts ; but 
whether any persons, and wlio, shall be allowed to take part in 
the proceedings must depend on the discretion of the Magistrates, 
who, like other Judges^ must have the power to regulate the pro- 
ceedings of their own Courts. Any person, whether he be a profes- 
Monal man or not, may attend as a friend, may take notes, may 
quietly make suggestions and give advice; but no one can 
demand to take part in the proceedings as an advocate contrary 
to the regulations of the Court. It may be said that a denial 
of this right will be a hardship on the parties. I cannot accede 
to that opinion : on the contrary, I think it may be for the 
'>enefit of the parties that such a right should not be admitted. 
If the informer may as a matter of right demand that a 
professional advocate shall be heard for him, the accused must 
'wve the same right. The C(msequonce would bo that the 
I'ttrties would in most cases be put to a heavy and grievous 

' Tytlor, p. 250. Unlesa pnictitioncra in tlic English Coiirti*, confusion would 
''n*Uf. See pur. 53. 

' B. and Adol. p. COS. Cox r. Coleridge, 1 U. & Cr. 50 ; and ace 31 & ;i5 Vic. 
"• !•:, Bcc. 0. 
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38. A Military Court has no power of awarding damages ^ or 
legal costs, and therefore no encouragement ought to be given 
to any persons to incur them. Moreover, if any Court ought to 
be entirely self-dependent and able to exercise its functions on 
the spur of the moment, without instruction or advice ah vJira^ 
it should surely be that Court which, from the necessities of the 
case, may be summoned at any moment, in the field or in 
quarters, in any part of the world, and to adjudicate upon any 
offence — Civil, Criminal, or Military — under ordinary or Martial 
Law. Once train the Officers of the Army to the belief that 
they are incompetent to discharge Court-martial duties, and the 
Courts themselves ought then to be suppressed altogether, and 
their Jurisdiction handed over to Camp or Cantonment Magis- 
trates. 

39. The Court being formed, its proceedings are protected from 
disorderly interruption. By the Articles of 1666,* the use of 
menacing words or gestures was punishable with death, and by 
those in force with such punishment as the Court should think 
fit.^ The Articles of 1717 are silent on the subject, but those of 
1748 * gave a discretionary power of punishment for words or 
threats, disorder or riot. This punishment could, it is presumed, 
be inflicted by Court-martial upon those only who are subject 
to Military Law ; and the present Articles of War direct the 
punishment of Civilians by the Common Law Tribunals.* In 
1811, when the acting Judge Advocate applied to the Judge 
Advocate General (Mr. M. Sutton) for his advice as to the 
means which should be used to protect the Court from insult^ 
" the only reply that he could return " was that it was the duty" 
of the Court " to take care that their proceedings were not 
interrupted, and, if no other measures were left them for the 



> Vol. ii. MAr., p. 220. As to a Naval Court, 17 & 18 Vic. c. 104. sec. 263. 

2 Sec. 13, Art. 10. 

' A rt. 1 6 1 . It would appear that the Court has no summary power of pimiahment, 
for in December 1848, when the prisoner on trial struck a witness (his Superior 
Officer) as he was giving his testimony, and the Court decided upon inflicting 
summary punishment of transportation for this offence, — the Duke of WeUington 
was obliged to pardon the offender, because the sentence was Ulegal, the man having 
neither been arraigned nor tried for the crime for which he had been sentenced. 
Lord F. Somerset to Lt.-Gcn. Berkeley, dated 9th April 1849. 

♦ Sec. 15, Art. 17. • Art 161 of 1872. 
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protection of order, that they must resort to force : they must 

commit auy military man to the custody of the FroTost, and 

eend any other offending individual before a ^lagistrate for 

committal and subsequent indictment by the Judge Advocate." ' 

40. The publication of its proceedings during the sitting is 

also within the control of the Court. In General Murrav's case, 

the Witnesses being ordered for examination separately and 

apart from each other, the Court appealed to the Secretary at 

War, showing that this order was defeated by the retail of the 

evidence in the daily prints, and Lord Kenyon ^ advised the 

Crown thus : " I think it will be prudent for the President of 

the Court-martial to express to the audience to-morrow the 

opinion the Court entertains of the bad consequence of those 

publications, and notice in writing should be immediately given 

to the publishers of the several papers that they must not 

persist in publishing an account of what passes, and in case 

tliey shall continue to publish after this caution, I think it 

will be proper to proceed criminally in the Court of Quien's 

BencL"^ 

41. It is essential that the Prisoner should be present in Court 
throughout the hearing of the Case against him, it being a rule 
of the Law of England that no one should be tried for lite or 
limb except in the presence of his accusers.* Further, that the 
charges against him should be clear and definite, with such 
dates and circumstances that the accused may know what act or 
word he has to answer for, and what crime to explain away or 
extenuate. In Military, possibly more than in Civil, Law, in- 
tention • is the essence of crime, and though a vicious will be 
no crime in the Civil, it may (by vicious words, and without overt 
acts) soon become one in the Military Code. 

42. The President should therefore see that the charges are 
clear and intelligible, that the Prisoner has been furnished with 



» 19 H. n. (O. 8.) p. 96. « Vol. I. p. 51G, and Hough (1825), pp. 449-51. 

' Ab to tine ami iiupri^jonment for coutempt in dibolieying buch an order from 
a Superior Court, sgo King r. Clcuicnta, 4 B. & Aid. 218. 

* For though the Court may aiitfo&i a fine, it cannot award corporal punifllimcnt. 
VoL ii. llaw. K. C. Bk. ii. ch. 48, sec. 22. The Priaoner would be removed from 
thti Court if he prevcnti'd its prtKX'eding. Kuith's Catie. 

» Adye, pp. 208-211 ; O. O. 14 Bcpt. ISli. 
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them and with the names of the Witnesses, and such otiier 
information preceding the trial as the customs of the Service 
and the Queen's Regulations entitle him to. Amendments of j 
charges during a trial are not to be encouraged, nor can they be 
often needed, for the Court of Queen's Bench does not expecfc 
the same legal exactness in a Court-martial charge as in an 
indictment. No amendment in an indictment should ever be 
made at Law where the Defendant can be thereby prejudiced 
in his defence on the merih^ nor should any such amendment be 
made to a Court-martial charge. 

43. "Almost all crimes are simple," said the late Deputy 
Judge Advocate General, speaking as a witness before the Court- 
martial Commissioners in 1868 ; * " but Military crimes are 
especially simple." Therefore no elaborate system of pleading 
is needed ; but under any circumstances, whether Guilty or Not 
Guilty be pleaded (the Defendant standing mute being equiva- 
lent to " Not Guilty "), the Court must hear and record the 
evidence (with the Prisoner's defence, if any), for the informa- 
tion of the Convening and Confirming Officer.^ 

44. But if the Defendant pleads " Not Guilty," he may, under 
that plea, show any valid objection that would avail for his 
defence; as, the Statute of Limitations,* — condonation of the 
offence, — that he is not amenable to the Court, either in regard 
to its constitution or to his status as a Civilian, — or to his crime 
iis not cognisable by a Military Tribunal. 

45. One plea or objection on behalf of the Prisoner would 
appear to call for some special remark, viz., that made under 
the 14tli Section of the Mutiny Act, which is founded upon 
the old legal maxim, ** Nemo debet pro una et eadem causa bi» 
vexari." In America, it would seem, that a second, or new 



' Reg. V. Sturge, '6 E. and B. p. 734. ' 2nd Rep. p. 12. 

* So also in America, cviilence, tliough defendant pleads guilty, should be 
given, 1834. Butler, Vol. ii. Attorney-General's Opinions, p. 637. 

* In P^ngland (by Sir James Wallace in 1781) and in America it has been 
laid down that the Court-martial has no jurisdiction after this limitation has 
expired (1820, Wirt, Vol. i. Attorney-Generars Opinions, p. 383; 1853, Cush- 
ing. Vol. vi. t6., p. 239, and that the objection cannot be waived by Prisoner, 
f/).) If proceedings are instituted before, but then adjourned and tried after the 
i>eriod of limitation, they are valid. 1851, Vol. vi. ife. p. 507. 
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' !;rt i»ii> ill* jjal ami voiil, tin- (.'ouinian«lin-.r » MVumt (I'lintiaiy t-i llu- ««|iiii!..ii ni 
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'prosequi^ or a condonation equivalent to a former acquittal 
of the Prisoner. 

46. But though the Court be formed, and seised of the legal 
controversy raised by the charge and plea thereto, no doubt 
can (I apprehend) exist, that the Tribunal may be dissolved 
at any time, and the Prisoner released or remitted to custody, 
by order of the Crown — if not of the Convening Authority. In 
all Criminal matters before a Civil Court of Judicature, the 
power of the Crown to enter a Nolle prosequi, and thereby to 
stay proceedings, is undisputed.^ Though whether the Prisoner 
may or may not be tried again for the same offence, has nol 
been so absolutely determined. To set a Military Court in 
motion without the power to stay its proceedings, until, njxm 
completion, they come to the Convening Authority to disallow, 
would be futile. Here, as in America,^ this power would be 
exercised at any time after the Court was formed, and before \ 
its proceedings had terminated — if Justice required it. \ 

I 

47. A coercive power to secure the attendance of WitnesseB \ 
before a Court-martial was first introduced into the Mutiny 
Act of 1800^ — being taken from the Irish Act, at the instance 
of Sir Charles Gould, then Judge Advocate General The 
Witnesses are to be summoned by the Judge Advocate to 
a General, by the President to other Courts, and are hable 
to attachment in the Queen's Bench, upon complaint of non- 
attendance, in like manner as any Witness neglecting to attend 
a trial in any Criminal proceeding in that Court. Protection 
from arrest was also given to W^itnesses in going and return- 
ing from a Court-martial, in like manner as Witnesses at- 
tending any of the Courts of Law are privileged. These pro- 
visions continue in the present Military Code.* 

48. Where a proposed Witness is in legal custody of a Civil 
or Criminal Court, such a summons as that adverted to in 
the last paragraph, would not avail. A Military Prisoner can 
be brought up by order of the Military Authorities. A Prisoner 



» The Queen v. AUen, 1 B. and S. p. 855. 
* Benet, p. 107, but sec Soc. 100 Mutiny Act, 1872. 

» 39 & 40 Geo. III. c 27, 8cc. 12 ; Book (724), p. 123 ; and sec SulliTan, p. 65. 
Mutiny Act, sec. 13. 
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of War can only be brought up under orders of the Secretary 
rf State,^ or one for high treason, with the sanction of the 
Attomey-Greneral.' In ordinary Civil or Criminal custody, in 
En^and, resort must be had to one of the Superior Courts for a 
Writ of Habeas Corpus under the 43 Geo. III. c. 140, an Act 
which was passed at the instance of Mr. Justice Laurence, towards 
the close of the Session in 1803,^ and remains unrepealed. 

49. But though the Witnesses were before the Court, it had 
no coercive power either to compel them to be sworn, or, when 
sworn, to give their testimony. "It is strange," said Sir James 
Mansfield, in Moore v. Bastard,^ ''that Coiuts-martial should 
think themselves authorized to commit persons for perjury or 
other offences than those upon which they had themselves the 
power of deciding and punishing ; for it had been again and 
again decided '* (as the Defendant's Counsel stated in Warden v. 
Btiley),* " that though Acts of Parliament give power to Courts- 
martial to compel the attendance of Witnesses, yet, when they 
do attend the Court, cannot compel them to speak or commit 
them for a contempt." 

This defect continued till the year 1830, when, by amend- 
ing the 15th Section of the Mutiny Act,* Witnesses who refused 
to be sworn, or, being sworn, to give evidence, or to answer all 
Wch questions as the Court might legally demand of them, 
^ere rendered (as they continue to be) liable to attachment in 
tfce Superior Courts.' 

50. The testimony that is to be received against the Prisoner 
'^ust be given under the sanction of an oath or affirmation.** Thin 
'^ provided by the Articles of 1666,* which authorized th(^ 
"Odge Advocate "to send for Witnesses, and to administer un 
^th, in order to the examination and trial of all oflcnc(*fi." Thn 
Articles of 1672 were silent on this subject ; but those of 1717 ** 



* Forly r. Newnham, 2 Dougl. Rop. p. 419. 
' Langston v. Gottoa, Peake's A. C. p. 21. 

» Book I. p. 155. * Vol. ii. M'Ar. C. M., p. 11»!». 

» 4 Tannt. Rep. p. 7G. Ml Geo. IV. o. 7. 

' Ab to award of fine and imprisonment for rr'fiiHai tftunMwcr us a WitiiMw lN:foro 
a Superior Court, Bee Ex parte Fernandez, 10 l\ 15. (\.S.) 3. 

* 24 & 25 Vic. c G6, and par. 17 a/«/«, and sec. G of Coiiri-nuiriiul rrucetlurc (in 
Appendix). 

» Sect. 3, Art. 5. '• Art. 22. 
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directed " that all Witnesses should be examined upon oatlu" 
In the Articles of 1748, and down to 1805, the oaths were im- 
posed only in cases before General Courts; but in the year 
1805^ (against the advice of many General OflScers, including 
the Duke of Wellinf]^on), Parliament for the first time im- 
posed oaths upon the Judges and Witnesses in Regimental 
Courts.^ 

51. The punishment for Perjury should have been left with 
the Civil Court (** the oath ^ being taken in a judicial pro- 
ceeding before a competent Jurisdiction, and material to the 
issue") ; but, to retain the power of punishment over the Soldier 
in the hands of the Military Tribunals, Perjury — when com- 
mitted — was dealt with under the Mutiny Act as an " immo- 
rality,* misbehaviour, or neglect of duty," and visited with 
corporal punishment by sentence of a General Court-martial. 
However, in 1809, any one taking a false oath under the Act 
was declared — by the 118th Section ^ — punishable on convic- 
tion, for wilful and corrupt Perjury ; which continues to be the 
present law.^ 

52. The manner in which the Witness gives his evidence is 
by viva voce examination, conducted through the President; 
who, like a Judge at Nisi Prius, exercises, with the concurrence 
of the other Members, a legal discretion in case of controversy 
as to the questions that shall or shall not be put to and 
answered by the Witness ; ' but both question and answer must 
be placed on the Record for the information of the confirming 
Officer. 

In earlier times the evidence was in many cases (civil rather 
than criminal) taken by affidavit, sworn before the Judge 
Advocate General ; and by the American Code at the present 
day, as in the Portuguese Code during tlie Peninsular War,® in 
the trial of cases not capital, the deposition of Witnesses not 
in the Army may, and might, be taken before some Justice of 



» 45 G(o. in. c. 10, Bt-c. 17, and 47 Ann. Reg. p. 54; 3 H. D. (O.S.) 859. 
» Vol. II. p. 602. 

* Vol. I. p. 523, and King r. A ylbil, 1 Tor. Rep. p. 69. Rcgr. Heanc, 4 B. * S. 
958. ' * Vol. I. p. 523. 

* 49 Geo. III. c. 12. • Poo. 96 of 1872. "^ Vol. ii. Tay. Evid. p. 1209. 

* Vol. vi. Well. De?p. p. 35i ; and fee Chap. XII. par. 21. 
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the Peace and used in evidence, provided the Prosecutor and 
person accused be present at the taking of the same, or duly 
notified thereof.* During the Peninsular War the suggestion 
to take depositions or affidavits was made by the Duke of 
Wellington, and the Cabinet went so far as to frame clauses to 
cairy it into effect, but other than in his Despatches I find no 
trace of these papers.^ 

53. No doubt each Witness gives his evidence under the same 
conditions that would attach to him if examined in any other 
Court of competent Jurisdiction. He would not in any Court 
be bound to criminate himself ; nor would he be liable, at the 
instance of a third party, to an action for slander or libel for 
anything that may have been said or written by him as a 
Witness.' His competency and credibility should also be tested 
by the same rules of evidence that prevail in the Superior 
Courts (whether dependent on the authority of the Judges 
of those Courts or of the Statute Law) of England ; as it was 
thought that the better opinion would seem to be ** that the 
Mutiny Act neither expressly nor by necessary implication 
requires Courts-martial to follow the English Law of Evi- 
dence."* It should never be forgotten that the object of the 
rules of evidence, like those of logic, is to facilitate the inquiry 
after truth. What is or is not evidence in each particular 
case must, however, be decided at the time by the presiding 
Judges.* The subject is entered into with much learning and 
accuracy in a note found in the Appendix L, in afldition to 
which a few sentences from the work of an able legal writer 
may be of some practical utility. 

54. " A fact must be established by the same evidence which 
18 to be followed by a criminal or civil consequence. In either 
mode of procedure the following rules obtain: — that the proofs 
must be relevant to the issue,® that the best evidence which the 



* 74th Art. of War, quoted l^y Col. Beiu't, i». riJi; lunl Vol. ii. Tay. Evid. pp. 

4ri.*»-47i. ' ^*'^- ^'*- rr- -""» *^'*^» ••'^'*- 

» Dawklii.^ r. lU»keby, S L. U. (Q. U.) 2112. 

* Bk. J. p. ll'.». Stf tlu* contrary view htntnl in Simmona (187:i). par. 810. 

* Vol. i. Tay. Evid. p. :U. 

* Mr. Pitt Taylor, in Iuh Work on KvidtMico (1H72;, lays down these four 
general ruk*. and the principKs uix>n which each U to be supiwrted :— 

*• Irtly. (a) That the eviilence must corresjxjnil with the allegations, but— 

L 
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natare of the case will admit of must be given, that secondary 
evidence will only be receivable where the best and most direct 
evidence cannot be had ; that hearsay is not in general admis- 
sible as evidence, because the individual whose words are 
spoken was neither sworn nor cross-examined ; that evidence 
made by a person since deceased, when against his own interest 
or made in the usual course of business, may be received.*' In 
criminal matters especially, " that our Law presumes in favour 
of the innocence of the accused ; that it regards the evidence 
of accomplices with suspicion ; that a confession, ^ whether 
judicial^ or extra-judicial, is admissible provided it was voluntary, 
and must, if admissible at all, be received in its entirety ; that 
a dying declaration may be received in evidence on a trial for 
homicide where the death of the deceased is the subject of the 
charge, and the circumstances of the death the subject of 
the dying declaration." ^ 

55. In any inquiry upon professional competency, the evidence 
of experienced OfiScers may, it is said, be admissible by the 

'' (&) The substance only of the issues need be pioyed. 

** (a) As the main object of pleading is to apprise the parties of the specific 
question in issue, that object would be defeated if parties were permitted to prove 
facts essentially different from those pleaded. — (Vol. i. p. 214.) 

" (6) Allegations of number (as 5 horses or 1) and value (20«. or 20cJ.) are gene- 
rally immaterial ; but the name or nature of the property stolen or damaged, or of 
the person injured, is matter of essential description.— (Pp. 271, 275, 277) — Nash 
V. the Queen, 4 B. & 8. 942. 

** 2nd]y. That the evidence must be confined to the points in issue as selected 
by the parties in their pleadings, as those only on which they are mntnallj 
wiUing to rest the fate of the cause : any evidence in support of other focts would 
be obviously improper. — (P. 284.) Collateral facts, incapable of affording any 
reasonable presimiption as to the issue, are therefore excluded (p. 335) ; but evi- 
dence of the defendant's general good character is admissible in all prosecutions 
for felony or misdemeanor, though liablo to be rebutted by the Chx>wiil— (Pp. 
361, 362.) 

" 3rdly. That the burthen of proof lies on the party who substantially asscrtd 
the affirmative of the issue ; that is (upon the assumption of innocence) on the pro- 
secutor.— <Pp. 372, 378, 379.) 

** 4thly. That the best evidence of which the case in its nnturo is susceptible 
should be presented. 

** This rule is adopted to exclude fraud, which the withholding the best info^ 
mation from tlie Court would lead to ; and where the evidence which is offered 
indicates the existence of more original sources of information, those must be first 
exhausted to let in other evidence. Hence the distinction of primary and sooondary 
evidence."- (P. 397 ; and see Note on Evidence, Appendix I, pott) 

* So in Court-martial practice, SuU., p. 45. 

« Reg. V. O)ote, 4 L. R. (PL) 607. » Broom's Commentaries, p. 999. 
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Coart^ A Witness present at the scene of action shoald state 
the facts rather than his opinion upon them,^ for tJuU would be 
usurping the functions of the Court. The physical possibility 
of dischai^ing a duty may in certain circumstances become a 
matter of fact rather than of opinion, but even so the conclusion 
from the facts which he proves will surely be as safely drawn 
by the Court as by the Witness. The opinions of Subordinate 
upon the conduct of Superior Officers should not be invited ; nor 
would a Witness act unreasonably, if, in such an instance, he 
threw himself upon the protection of the Court. 

56. A Witness may, on behalf of the Public and upon grounds 
of public policy, decline to make disclosures ; ^ but these objec- 
tions should be raised upon the definite responsibility of some 
person in authority.* All information in a Public Department is 
in the legal custody, not of the Clerk * or Officer who by accidental 
employment holds such, but of the responsible head or chief. 
Obviously, therefore, nothing ought to be given out or removed 
from his department except by his order and direction, for 

' Vol. vi. 3I*Ar. pp. 134-155 ; Ailye, p. 190 ; Tj-tler, p. 301. BradUy r. Artliur, 
4 Bir. aii<l Cr. p. 305 ; Vol. li. Tuy Evid. p. 1227. 

' In judging from acts or words, Mr. Daron Martin in this tcr^o sontonrc lays 
<l*>Tn a grt-at truth. " It is tlio rule of Common Law, Oij well a» of c<»nin)<)n w.n.sc\ 
ti»lirf»k at what id done, nr-t what is said."' (Caine r. Coulton, 1 If. nnd Colt, \}. 
7CH.) " Witnesses may lie, but circumstances cannot.'* (Vol. 1. Tny. Kvid. p. 80.) 

' Id the following dialogue, taken from the public prints, and which a.4oni8)ie<l 
w«ne rt-aihr rs, tl»e President, in my judgment, hud the K'st of the legal urgunient: — 

Extract from * Times,' Mttjnra Court-inarliai, h)t'i Novemhtr^ 1871. 

**3Ir. Josi^-ph Peters, fort-man of boilemuikerri at Shotrncss Dwkynrd, recalled 
aruUxftmlned by the Court. — *I was at Devoni>ort Dockyard in IStU, when tho 
I'^iiK-rs and engines of the Meg/era were renewed.* 

'*(The Witness was here told by tho President thnt he need sbite nothing tliat 
vf'Uld t<;ud to criminate hiniselt.) 

" 27if Judfje AdvffTate. — * Or that, ns an Official of the Govemnunt, it would Iw 
inif^ilitic, as concerns tlie Public ISer^•ice, to »*tato.' 

" TKc Frirnidfint. — * I ilo not recngnise anything of the kin<l. The Witness is 
iwom t^t hpf.:ik the truth, the whole tnith, as far as he knows it.' 

** The Judge Adrocntt. — * I am only tilling: the Witnosj* what is the law of the 
land.* 

^ The Vrfiidtut, — *I do not lX;lieve it is the law of the land, nor anything 
like it.* " 

• Siv I!«.'at.s«ni r. Sken«',5 II. and N. p. 855, when- I^onl IIerlK'rt,n» S»cn tiry of 
Stat'-, came tn the ( V»urt to asai«'rt this prin<Mple. In Dickson r. WMltfJii, 1 Fo.s. 
uiid Kin. p. 421, di Tiiiito iuhtrnetions were givtrn. 

- See L«»rd (Chancellor) Cottingham's remarks in Prince Albert r. Strange, 
1 Mac. and Gor. p. 45. 

I, 2 



148 Arraignment^ Trials &c,^ of Prisoner. Chap. ix. 

otherwise the ordinary rules of law or rights of property would 
be violated. When such information is needed, the summons 
must be left with the responsible head or chief ;^ and he will, 
should not the public interests be damnified thereby, depute a 
subordinate to give the Court all the official information, docu- 
mentary or otherwise, which is right.^ State documents are not 
often produced, and therefore extracts or copies are receivable 
in evidence on the ground of public convenience.^ In a recent 
case, extracts from the confidential reports * of the General's 
half-yearly inspection were submitted to the Court in favour 
of an Officer, where public policy would have forbidden the 
Secretary of State to disclose the report itself, referring — as it 
did — to many other persons than the accused.* It is perhaps 
scarcely necessary to say that the evidence must be given 
before the full Court, and that no individual members can be 
deputed to attend upon an absent Witness to take his evidence 
or deposition.* In America it has been ruled that no mem- 
ber absent from Court during the examination of Witnesses can 
take part in the Finding or Sentence.' 

57. The Court would as a rule act wisely in receiving rather 
than rejecting doubtful evidence tendered by the prisoner,* for 
irrelevant does not affect the value of relevant evidence ; • and 
the Statutory amendments of the Law have been directed to 
the object of facilitating the reception of Evidence — leaving 
to the Court a wider discretion in determining the value (if 
any) to be put upon it. Persons theretofore excluded from 
interest or moral turpitude may now ^® be heard as Witnesses. 
Husbands or wives, except in Criminal matters, may give evi- 
dence of facts for or against the interest of either ; ^^ but Pri- 



» Lcgatt r. Tollerrey, 14 East. Rep. p. 303 ; Austin r. Evftns, 2 Mail, aod Gr. 
p. 431 ; Phipps r. Drew, 3 Ell. and Bl. p. 437. 

* Bentall r. Sydney, 10 Ad. and Ell. p. 170 ; Beatson r. Skene, 5 H. and N. 
p. 855. ' Eyre v. Palsgrave, 2 Camp. Rep. p. 606 ; Star Eve, pp. 269-270. 

* Captain Lake's Court-martial and acquittal, Jan. 1872. 

* Home V. Ben ti nek, 2 Bro. and Bing. p. 162. • Adye, p. 200. 

^ 1831, Berrier, Vol. ii. Attorney-General's Opinions, p. 416; 1842, Legai^, 
Vol. iv. i?i. p. 7, ieA query ; 1855, Gushing, Vol. vii. ib. p. 102. 
» ScelOH.D. (3)601. 

* Oldroyd's Case. R. & R. C. C. 89 ; and see Tjord Loughborough's remarks in 
Grant r. Gould, 2 H. Bla. p. 104. 

»• 6 & 7 Vic. c. 85 ; 14 & 15 Vic. c. 99, sec. 2. " 16 & 17 Vic. c. 83, sec. 1. 
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sooera jointly indicted may not testify the one for the other 
until one or other pleads or is found guilty.^ Documents are to 
be proved without the originals on production by copies authen- 
ticated under official seal or certificate.^ Deeds by proof of 
handwriting, and handwriting by comparing the disputed with 
the admitted or genuine writing.^ The rule that a party shall 
not impeach the credit of his own Witness by evidence of 
general bad character is established ; but he is allowed to con- 
tiadict particular statements, inconsistent with facts as he has 
previously stated them.^ 

58. So soon as the Prosecution has closed, it is the duty of the 
Court to hear all that the Prisoner has to prove by Witnesses or 
to say in his defence. " The Laws of Grod and man," s«id Jus- 
tice Fortescue, in Dr. Bentley's oase,^ ** both give the party an 
opportunity to make his defence."® "It is to be found at the 
head of our Criminal Code," said Lord Kenyon,' " that every 
man ought to have an opportunity of being heard before he is 
condemned." " No proposition can be more clearly established," 
said the late Baron Parke,^ *' than that a ipan cannot incur the 
loss of liberty or property for an ofifence by a judicial proceed- 
ing nntil he has had a fair opportunity of answeriug the charge 
against him." And, lastly, as was laid down in the House of 
Lords,* " It is the very essence of justice that every person 
should be heard before judgment is given against him." The 
Courts all firmly adhere to that great principle of justice, that 
in every judicial proceeding, " Qui aliquid statuerit parte in- 
audita altera, aequum licet statuerit, non lequus fuerit." 

59. But in subordination to this principle, the Court, it must 
l« remembered, is one of " discipline and honour." If, however, 
the necessity of his defence obliges the Prisoner to show that 

' Ri'g. r. King, 1 Cox Cr. C. p. 232. * H & 15 Vic. o. 00. 

• 28 Vic. c. 18, tfcca. 7 and 8. * lb. sec. 3. * 1 Str. p. 5(57. 

• *• I remember io bave beanl it obaerved by a very learned man." continuctl tlio 
Judge, ** tluit uvea CrtNl himi^elf did not |»a88 iscntencc on Adam bcfure ho was called 
upon to make bid dcfim'e. *Adam (fraya (ifnl) win re art tbou? bast thou not 
eaten of the tree whereof I commanded thee that thou hbouldest not cat?* And 
the name waa put to Eve also." ' Kinj^ r. Gaskin, 8 Ttr. Hep. p. 210. 

• Bnnaker r. Kvuna, irt Q. B. Rep. p. 171. 

' Queen v. Saddlcn' Company, 10 11. of L. C\ p. 123, and Note iu 3 Fos. and 
Fin. p. 551. 
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the orders or acts of his Superior were erroneous, he must be 
permitted to do so, leaving it for the Court to judge how far 
such error (if proved) may justify his disobedience.* So, also, if 
the motives of the accuser fairly present themselves for con- 
sideration in determining the issue, these may be criticised by 
the Prisoner. The Court in such cases acts rather by way of 
caution than of interdict : ^ for though allowance must and ought 
to be made for any one striving to prove his innocence, yet this 
must be done lawfully, not maliciously; while prejudice would 
arise in the minds of honourable men (of which the Prisoner 
should be warned) against any one evading the issue, or shifting 
it by fixing oflfence or crime on others, not present to defend 
themselves.^ 

60. The Defence closed* — the Evidence summed up— the 
Prisoner removed and the Court cleared^ — the duty of the Pre- 
sident is to collect the votes or suflfrages of all the members — 
supernumerary or otherwise on each charge ; every one voting as 
a matter of Military duty,* the breach of which would render him 
liable to Court-martial punishment.^ It has been a funda- 
mental principle in all Military Codes that, to secure the fre^ 
dom of Junior Officers, the votes should be taken from the 



* Bruce cites with approval tho Roman Law that visited a sucoeBsful diaobedieut 
uct with the punishment of death, p. 230. 

* Sir John Becket in Dawson's Case, cited by Simmons, p. 229. If the Pri- 
soner was restricted in his defence, revision may be ordered, ib. p. 362^ 

* Tytler, p. :J01. In 1821 an officer was brought to trial and dismissed f(^ 
words used in his (alleged) defence. Hough (1825) 456, and see Judge Advocato 
Grant's ruling of 2(lth May, 1831 : " Supposing the prisoner to exercise aU reason- 
able bounds, yet it should be recollected thut he is always in tho hands of the 
Court, which may warn, check, or (if necessary) silence him, or may even in tho 
lost resort punish him for contempt." 

* The Defence may render it necessary to recall Witnesses for examination, 
which may be done. Judge Advocato Grant, 5 Mar. 1831 ; L. O. to Adm. 80 
July, 1835. 

* In America it lias been laid do>vn that no evidence ought to be received 
after tiio Court is cleared for deliberation. 1840, Gilpin, Vol iii. A. G., p. 545. 

* Simmons, p. 249 ; N. I). Act, sec. 60. 

' See in Hough, p. 277-0 the trial of an officer (in 1839) for refusing to vote; 
referred to in Captain Hule's Evidence lx.fon^ the Court-martial 0)mmissioDen, 
1868, 2 Kept. p. (J5. This was urged as a fundamental principle and as a josti- 
lication by Col. Croxton for sitting on the Court-imirtiQl for lA)rd Derby's trial 
(in 1651 ). Vol. V. St. Tri. 294, and 3rd Rep. Hist. Manu. (1872), p. 90. 
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yonngest op to the eldest member of the Coart In no 

other waT could this freedom be secured; for the service of 

all Officers apon a Court-martial is, as we have seen, a Military 

duty discharged under the Mutiny Act, in subordination to the 

President appointed by the Convening Officer. The votes of 

the Juniors, unless given before those of their Superiors, might 

place them in direct conflict with their declare^l opinions. The 

decision of the Court is also to be governed by a plurality of 

votes, with a Statutory quorum in case of Capital crimes. The 

Articles of 1672,' and those in force during the reign of Queen 

Anne, provide^! that the President, in case of an equality, 

should have the casting vote ; but no such ri;yrht was conferred 

by the Articles of 1717, nor has it been given by any later 

Code. A Statutory quorum of members must, of course, be 

secured, to make the decision of the Court valid ; and should 

the votes be equal, the Prisoner is acquitted.^ 

61. It ap[>ears to be well settled that the Court, in adjudi- 
cating upon the charges, have the whole case^ between the 
Prosecutor, the Witnesses, and the Prisoner before them ; and 
ue bjund, where occasion requires them to do so, to remark 
totbe conduct of these parties, in terms of censure or approval, 
in giving tlieir Sentence. The non-interference of the Civil * 
Courts is founde<l upon the consideration that the Military 
Tnbunals have complete seizin of the whole controversy, and 
both can and will do fair and impartial justice between the 
accused and his several accusers. If, from any pusillanimous 
feeling, they fail in their duty in this re»i>ect, the interests of 
the Service are made to suffer in one of the most vital prin- 
ciples of Militarj- Justice. The n-putation and honour of the 
accused are often in the hands of his Judges; and if they 
shrink from doing Justice to an iimrx^ent man against 
<rhom dishonour may be imputed, it may by their silence be 

Ci Ui)on the term "honourable," as used in an acquittal, 



» Art. CO; Bniec, 3U8. 

- V..I. i. M'Ar. pp. 209. 320, 436 ; Vol. ii. pp. 273. 371. In Xavy (see Ad. Reg. 
f>. 100) the Pre!^idc*iit may a^k tliv luembeni u> ivvu^ their rotes. 
« Vol. ii. M-Ar. pp. 204, :i'W-:«7: Simmons, p. 252. 
* fe^uttoii r. Johmttouu, Jtk yll r. Moore, and other cswcfl. 
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let the words of the Dnke of Wellington be noted. ** It is 
difficult and needless at present to define in what cases an 
'honourable' acquittal is peculiarly applicable; but it must 
appear to all persons to be objectionable in a case in which anj 
part of the transaction is disgraceful to the character of the 
party under trial.^ A sentence of honourable acquittal shonld 
be considered by the Officers and Soldiers of the Army as a 
subject of exultation, but no man can exult in the termination 
of any transaction a part of which has been disgraceful to him; 
and though such a transaction may be terminated by an honowr- 
able acquittal by a Court-martial, it cannot be mentioned to the 
party without offence, or without exciting feelings of disgust in 
others. These are not the feelings which ought to be excited 
by the recollection and mention of a sentence of honourable 
acquittal." * 

63. The members of the Ck)urt, as discharging the double 
functions of Jury and Judge, have to decide on two distinct and 
separate matters. The first is, to find as a Jury whether, 
according to the evidence, the Prisoner is or is not "Guilty** 
on each of the several charges upon which he has been ar* 
raigned. In the ordinary rule of the Common Law, the VerdiCt 
can only so far affect the Prisoner as it relates to and covers 
the issue raised by the pleadings: thus, if charged with 
Murder, a verdict that he had committed Forgery would be 
voidable.' The Verdict might, however, be general or special 
that is, either definite on the issue, or special by the statement 
of an alternative. Thus, where a Jury found a man "No' 
Guilty " of Murder, they were not bound to inquire whether h^ 
was " Guilty of Manslaughter ; " but they might do so : for th^ 
killing was the substance, and the malice but a circumstance,-^ 
a variance as to which did not invalidate the verdict.^ Th< 
Criminal Law has be^n amended in this direction; for fl 
Prisoner indicted for Felony or a Misdemeanour, may be found 
not "Guilty," but "Guilty of an attempt" to commit the 



* The affray in which the Officer a conduct >»a8 under notice took place in » 
brothel in Lisbon. See unother case of a drunken riot at Ctiimbra, Vol. vi. 
p. 371, and of an Officer char^^ed with making faltto accutfalions. Vol. vii. p. 123. 

» Vol. iii. p. 547. » Vol. i. Hawk. P. C. bk. 1. ch. x. bcc. ♦>. 

• Vol. ii. Uawk. P. C. bk. ii ch. xlvii. sec. 4. 
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Mine, and pniUBhed for such attempt: so one indicted for 
, Bobbery may be convicted of an assaalt with attempt to rob. 
igpin, if tried for a Misdemeanoar, no acquittal shall be given 
leciiue the facts prove a Felony. The circumstances in all 
these cases are substantially the same; and though the crime — 
ai the lesult of legal enactment — may vary, as each case may be 
mled to come under one or other class or categor}' of offences, 
the Prisoner is really not prejudiced on the merits of the case 
vhidi he has to answer for, but the administration of Criminal 
Jostioe is improved.^ 

6L This principle is not unknown in Military Law,^ and is 
finnd embodied in the present Articles (43). It appears, how- 
ever, to be more practised in the American Code ; and various 
faotanoes are given by a writer of authority,^ where the prin- 
ciple is resorted to. 

65. After the Finding, but not before, and assuming the 
iffinnative to be found, then the Court, before deciding u(X)n 
Sentence, as Judges,^ niay, for the *' purpose of assisting their 
diacretion in awarding punishment, receive evidence of former 
conrictions against the Prisoner." The principle involved in 
this inquiry was first introduced into the Civil Criminal Code 
by Sir Robert Peel in 1827, when, under the 7 ife 8 Geo. IV. 
^ 12, sec 11, the Judges were permitted to receive evidence 
of a previous conviction (by certificate), and award severer 
pQnidiment than the first committal of an offence would entail 
on the Prisoner. In 1829, the same principle was introduced 
into the Military Code by the 88th Article of War, which re- 
qoiied (as did all later Articles till those of \Sm)^ that 
previous notice should be given to the Prisoner that such 
evidence would be tendered against him. No such notice to 
the Prisoner is now required by the Military Code ; but the 
evidence is, of course, produced in his presence. The Court is 



* 14 A 15 Vic. c. 100, BCC. 9. » Vol. ii. M*Ar. p. 220 ; Atlyc, p. 209. 

» Ik'iM?t on 3Iilitary Law (1866), p. 152. In the Navy, see 29 & ^0 Vic. c. 
1<J9. MX. 48. 

* Where this evidence was given U*forc the Finding, the Court had to nviso 

I) \I " ' / 

* Coirparo Art. 152 of 1865 with Art. 154 of 1S66. 
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restricted from awarding any other punishment " than may ba ' 
legally awarded for the offence of which the Court-martial hat ^ 
convicted him." ^ j 

66. The Sentence, or award of punishment on each separate i 
charge ^ is, therefore, the second and final matter upon which 
a decision is to be given ; and with the discretion entrusted to • 
the Court by the Mutiny Act, no other Court of higher Criminal 
Jurisdiction will interfere. " It was intended by the Act," said 
Mr. Justice Laurence, *'to give the Court-martial a discre- 
tionary power to apportion punishment according to the degree 
of guilt of the party convicted.** ^ Nor can the Crown legally 
do so; for when, in 1748, it was proposed to prescribe the 
punishment of death by the Articles of War for desertion — 
the Mutiny Act having given to the Court-martial an alter- ; 
native discretionary power of awarding other punishment — 
the Law Oflficers* (Lord Mansfield being one) advised the 
Crown that this discretion existed in the Court by statutei 
could not be taken from the Court by Articles of War,- and 
that the alternative power (notwithstanding the terms in which 
the Articles of War might be framed) would remain in the 
Court.** 

67. A doubt has been suggested, whether those members who 
voted for an acquittal can legally assign any punishment, or 
vote on the Sentence. If they {)ractically withdrew themselves 
from the case, and left the Prisoner in the hands of those 
members of the Court who took an adverse view of his conduct, 
they would, I apprehend, neglect their duty. Upon an inno- 
cent man, erroneously convicted by the Jury, the duty of the 
Judge would be to award punishment — though the most lenient 
which the Law sanctioned ; thus, as far as possible, to mitigate 
the consequences of error, by saving life, or by lightening the 
Prisoner's sufferings, until, on appeal or pardon, it shall be 
altogether removed.* 

68. By the first Mutiny Act, only one punishment — ^that of 
death — was named ; but a discretion was given to award " such 



> Art. 154 of 1872. ' Campbell v. the Quoen, 11 Q. B. Rep. 812. 

' Hex. V. SuddU, Bujpra, * Vol. I. p. 518. • Chap. III. par. 14. 

« See Vol. i. M*Ar. p. 312 ; Vol. ii. pp. 312-374 ; Adyo, pp. 212-217. 
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other paQishment as the Court should see fit." This principle 
of BRUCtioning the infliction of capital punishment for offences 
of Tastly different moral turpitude, has been continued and 
extended in the Military Code to the present time, but not 
without protest or adverse criticism.^ ''One of the greatest 
•dvintages of our English Law is, that jiot only the crimes 
themselves which it punishes, but the penalties which it inflicts, 
ire ascertained and notorious — nothin<]' is left to arbitrar\' dis- 
oetion ;" * and Sir W. Bhtchstone, who wrote thus, went on to 
regret that eur Mutiny Act should have been so framed as 
to confer discretion so arbitrary upon Military Tribunals. 

69. Whenever the punishment of death has been awarded, 
the method of execution has been determined by the Court. 
The death of an honourable, though misguided man, bis 
osoaUy been that of a Soldier, viz., by being shot ; and few 
readers will forget the anguish of degradation which Major 
Andre expressed, when General Washington refused to alter 
his method of punishment from that of '* hanging," to which 
lie had been condemned and by which he was made to sufler. 
The death of a Criminal for base crimes — as desertion to the 
enemy, theft, or murder — has been that of hanging.^ 

70. The Corporal Punishments named in the Code of 1717 
were the " Wooden Horse," " Pickets," " Running the Gaunt- 
let,*** and such " other Corporal Punishment as" was then " prac- 
tised in the Army for Military oftences." These, and any cor- 
poral punishments, have altogether ceased, wliile an express 
limitation has been pLiced* in the power of a Court-martial, 
by declaring that no punishment shall be awarded which is 
contrary to the usages of English Law. The present niethoils 
of punishment have, however, been largely extended by en- 
abling the Court to withdraw frDiu the Soldier benoiits — which 
in earlier jKTiods he never had the power to gain, viz., in- 
^^reased jjay and rewards for good conduct, which honest and 
toilful service entitles him to receive. 



' Vol. I. pp. 1.V2-HJ2. ' Coinmt iitariois Vol. i. pp. 114, 41.")." 

' Vol, ii. M'Ar. p. 'VJ'?. Thi' Tnu-ps at tlu- Station j.r« ah\ny.s nsMinhKd to 
^itTH-M Ww l'iiiiii<liiiicTit, that tht>v uiuv U? fliU'rriHl I'niin thi* i'oiuinic^ioii i>t' u 
^ririii' for which the otit-iidi-r is alH>iit to 8iitl(T. («. (>. 4 Mtir. ISll. 
* Art. 30. ^ K'^ao, Art. 1()2: ami lb7'2, Art. 115. 
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71. It has been pointed oat at some length elsewhere/ tlul 
the Court has no power to award costs or pecuniary eoifr 
pensatiou to one acquitted by the Finding, or to order titt 
payment of Defendant's Witnesses out of the Army Yotei 
Such a principle exists in the ordinary Criminal Code, and by 
a recent statute has been considerably increased.' The rule 
of the War Office, as established by Lord Palmerston, and sinee 
acted upon, is to allow the Defendant the expenses of WitnesBei 
where he is acquitted of charges preferred against him by th0 
Crown ; but not to allow him even these expenses where he 
is found guilty, or where the charge has arisen out of thB 
personal disputes of Officers. 

72. The Finding and Sentence, drawn up and reduced into 
writing by the Judge Advocate or President,^ is signed by the 
latter as the Record of the Court* to be transmitted to the 
Confirming Officer exercising his functions as a Court of Error. 
Everything therefore that has been submitted at the trial and 
upon which the Court has given its decision should appear on the 
Kecord,^ for his information. No erasures should be permitted, 
and all the contents should be so plainly entered as to be 
easily legible. In a word, the transcript should be as carefully 
compiled as the circumstances under which the Court was held 
will allow, and so full as to enable the Confirming Authority 
faithfully to discharge his supreme duty (as detailed in the 
next chapter), for which he is responsible alike to the prisoner, 
to the members of the Court, and to his own conscience. 

73. Therefore between the Finding of a Military * Court- 
martial and the Verdict of a Jury one essential distinction is 
this : That, while in the one case the Finding is necessarily 
a secret proceeding, not being made known to the Prisoner 



* Papers printoil, 2d(1 Report Court-martial CommiBsioners, p. 24 S. 

« 30 & 31 Vic. c. :^5, sees. 2 and 5 ; and see Vol. U. Tay. Evid. p. 1077. 
' In Naval Court8 all the Members sign. Ad. Beg. p. 101. 

* Where, in the Peniiiiiula, the President of a Court-martial had omilted tho 
formality of signing the Sentence which had been agreed to, and written oat— 
upon his deatii— tlie Duke of Wellington ordered the Senior surviving OflSoerto 
re-assenible and sign the Record in the presence of the other members of the 
Court, annexing a minute that he had done so by the orders thereby conveyed to 
him. Vol. vi. Desp. pp. 61 and 150. * Coffin r. WUbur, 7 Pick, Rep. 151. 

* A Naval declares the sentence at once — openly. Ad. Reg. p. 101. 
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ill confirmed by the Convening Officer, in tlie other the vali- 
ity of the Verdict depends upon Publicity, — "It being always 
greed," writes Hawkins,^ " that in all Capital cases, the Jury 
inst give their Verdict openly in Court, and cannot give a 
^rivy Verdict." This rule in Military procedure dates, as we 
ball see, from William III.'s reign, and continues for reasons 
erhaps not less forcible now than at the period of its adoption. 
74. In cases where the Finding and Sentence are returned to 
he Court for revision, it may be questioned whether any 
lembers — though a legal quorum — other than all those who 
Drmed or awarded the prior Finding and Sentence, can legally 
Iter or revise them.* According to the ruling of tho American 
awyers,^ such revision would be legal, but there would be* 
ome risk in so altering a Finding and Sentence, or, indeed, 
in changing the nature of his punishment, to the prejudice of 
Ihe Prisoner. Having found a Sentence, and awarded a Piinish- 
nent, either in the first instance, or on revision by direction 
fcom the Confirming Officdr, the functions of the Court termi- 
luile by an order for its dissolution from the Convening 
Authority. 

75. In the earlier* Military Codes, the power of life and 
^th was in the hands of the General ; but in later ones,^ 
though prior to the Mutiny Act, the President was to pronounce 
tile Sentence when given, and thereupon the Provost Blarshal 
'^as to " have warrant to cause execution to be done accjording 
to the Sentence." 

The Mutiny Act imposed no limitation upon the power of the 
Court;' and hence the Sentence of Death might have been 
^rried into execution at once, without the intervention of 
fte Crown or Confirming Officer, had not William III., by 
l^is Articles of War and Warrants convening Courts-martial, 



* Pleas of Crown, Chap, xlvii. sec. 2. 

* Rex X. Kenworthy 1 B. and Cr. 711 ; Kinp^ v. Bourne, 7 Afl. and Ell. GO. 

* 1855, Cnshing, Vol. vii. Attorney-Generars Opinions, p. 331). 

* Ben^ pp. 167, 174. Bee the case put by tlic Duk<! of \Vrllinp:ton in July 
515, where the President and meral>er8, having passtd an illegal sentence, wen* 
afterwards killed in action. Vol. xiv. Supp. Desp. 576. 

» 1629, Art. 21, Chap. i. sec. 17. Tho same rule existed in the Navy, but the Court 
rives final judgment under the Navy Discipline Act. Forsyth's Csises, p. 193. 

* ltr72. Art 60. ' As to tho Navy sec Chap. 111. \m, 14. 
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declared " That no Sentence of Death be put in execution tiffi 
an account be given to himself, in pursuance of the directiooi^ 
to that purpose in the 52iid Article of War, and his pleasofo^; 
declared thereupon." ^ Such a limitation -was expedient theoij 
whatever it may be now ; for — testing the matter by the earlf 1 
Court-martial Records — many lives have been spared by the* 
intervention of a Superior Authority between the Court and*' 
the Prisoner. " A measure," wrote Tytler,' " of high expe» : 
diency and good policy, which has often been exercised to the' 
most beneficial ends." 

76. It has been already shown that the Marshal's Couit 
held a peculiar Jurisdiction and discharged Judicial funetiotti^ 
without being fettered either by forms or liability to have its 
decisions oveiTuled by other Courts.^ It may also be noticed 
that other analogous Jurisdictions " empowered to proceed by 
methods unknown to the Common Law, having no need for 
Indictment or formal Judgment," * exist for disciplinary pur- 
poses,*^ and that these Courts are not interfered with by the 
Superior Courts so long as they act within the limits of their 
own Jurisdiction.* Having absolute power to hear and de- 
termine the oflFence,' their method of procedure (if accordant 
with their Charters or practice) will not be set aside for error 
because not accordant with that of the ordinary Courts of 
Common Law. However, at this, rather than at a later 
stage, it is (I apprehend) open to the Prisoner, excepting 
against the proceedings of the Court-martial, to make appli- 
cation to the Queen's Bench for a Writ either of Prohibi- 
tion, of Habeas Corpus, or of Certiorari, to bring the matter 
in review before the Common Law Courts. For a Prohibi- 
tion, the two principal groimds have been already stated; 
but, in addition to these, others were urged, though with- 
out success, in Grant v. Gould,® to this eflFect: — 1. That, con- 
trary to the rules of the Common Law, evidence that ought 
to have been rejected was received, and that evidence which 



' Vol. I. p. 5o:j. « r. a:w (ci. I810). 

* Chap. II. pftr. 12. * Crocnvrlt p. Burwcll ; 1 Lord Rny, p. i&X 

* C<jmjor8 of tlio College of Pliysieinns and Univi'wity Courts. 

* Chnp. I. par. aS. ' Kemp r. Neville, 10 C. B. (N.S-X p. W9. 
■ 2 H. B. p. 106. 
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ight to have beea received wi» r-j..::! Iv :!.•> ^v:;:*. 
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ndsrc, and his worls were '^.Tiotel "^ith i:;r;TiI ::: Iv-. -.v 
lOrd Denman,* "be extreraelv abrir: to rir-^r: •-.e -r-ir.-: i:e- 

■ » a 

ision in a charge brought r^f.re i r.irr-nirrii!. i- :.? r^- 
[Hired to support a convitnion hv i j7L-r::e ■:: ::.-: P- -:r." 

77. In Rex r. Snddia,- in a:teir-p ws? nii'e •. :l:- e •.e 
^eens Bench to assusie thi^ itii: ••::r.5 0: i C'-:r. .:' Krr 7 
ind reverse the decision of a C -r:-::: ir Li!. -;. :. -■ .'.- 
jections. The app!i'':&:ion -^0.= there n^ie :' r > V.-: .: 
EoibeM Corpus to di^^/Lirge a P:iii.:.-^r -ri* L.ri "'7 i ^ . ..r- 
aurtial, exerci*irig Civil J'itL^l'::': ,:. ::. 0--.:i!v-r. •. r'^; — 
jortation : — li?t, that tLe orvn.-e t.:1: :..-, vv. :.:■ j- *. . •:. 
law of England, bear i^-.L a, i^-:-:.:.,^:.: : a. :. L. .. ;. V~-.i*. 
it did not appear t^iat ::.e p7iT.::-er Lil -..:.-. .;;.•, ..■:;. 
4e offence for which he was <:-:r.v:r:e-:. I: v i.- :. .-. .. . ;■-:.•. 
denied that the Ojurt-iL;'tr:iiI Li.: ir.-:. -' -. r. i.-. : 

1 discretionary j.ower to pi::^! :'::•: T'ir;. ...-. - .. v •.- 
ing to his degree of gciit. .i-i *.:- vt-t: : -. \.-: «, . ..r ; .- -: 
to interfere. "It was pr-'p-^rrlj &ir.-:"e:.' •^.. :r- " . ^ 
Grose, ''that the Court La^i a;:::-.r':T : rr- *..r ' • : . 

inflict puiiishmeLt aoc.rii-z •.,• ?.:.: .Vi-*--: i. . - /• 
flie offence as resnlated Kt tie Li .:■:..-':. '.V 

do not sit as a Court of Err.r. Ir .r -; ..- ^ . • 
snch a Sentence prr.r.':ui.c^: \y i C ..- ' -.-,.'.. . 
tion, to inquire into tie 'LL-.:. >..'- i.. : • ... ;. • . 
a punishment- As to tLe re^*. tc.,- : ,.-. - 
" omnia rite acta." * 



* Bt Pc*. 5 B. and A-y L ; . -^.^ 

■ Ex ptJie FerD&ndiez, l'> C. B. N.- , i" 

* P. 315. 
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78. An application, at the instance of an Officer tried u 
India and cashiered under a Court-martial Sentence, was mad 
in 1861 ^ to the Queen's Bench, for a Certiorari to bring up (ii 
order to quash) the record of his conviction by Court-martial, 
but without success. Admitting, if Jurisdiction had been a» 
sumed by a Court-martial over a Civilian, that the Qoeen*! 
Bench should interfere, it was very doubtful whether that 
Court ** should do so, unless the Civil rights" — as of life, liberty, 
or property — ^** were involved, or where the sentence affected only 
the Military status of the applicant." "We cannot," said Mr. 
Justice Crompton, ** grant a Certiorari^ unless we see for what 
purpose the record is sought to be brought before us. Hero 
the object is only to quash it ; i.6., if the Court should appear to 
have exceeded its Jurisdiction." As the Sentence had been 
passed and confirmed in India upwards of three years previousij 
to the application being made, the Court unanimously refused to 
interfere: ** nothing but the Military status of the applicant 
was affected by the decision of the Court-martial ; and therefore, 
in the exercise of their discretion," the Writ was refused. 

79. No case appears to have arisen where the maxim " Con- 
sensus toUit errorem " has c>ome under consideration of the 
Courts as applicable to Court-martial proceedings.* In relation 
to the Criminal Jurisdiction of these Courts, as affecting life 
or limb, it can have no application whatever, and but little 
when a Soldier, acting without advice, waives or consents to 
nny irregularity which, if insisted upon, might have freed him 
from peril. Other cases, however, may arise, as in the trial of 
Officers, when their conduct as such is under review, and their 
status only under adjudication, where the Prisoner (if compe- 
tent) would gladly consent to accept the decision of the 
C<)urt, reduced by accident (as a Jury may be) below the 
legal quorum. Under such circumstances, there seems to b^ 
no reason whv here, as in America,^ consent should not avail 



' He. ManstT^h, 1 B. ami S. p. 405. 

* On Sir Jjimes Murray's cftHr thu proscrii tor's statrmorit was (with coniiro*. 
a<'CopU*<l an evidence. Houj^li, 782. 

* Wttivcr and consent to admit evidence given in the abeenco of the Pri****' 
and deposition of WitncsKi s taken abroad, 1824, Wirt, Vol. i. AttorDeyoGeoeml'' 



Chap. IX. 



" Consensus tollit errorem. 



»» 



i6 



in a Uilitaiy as in a Civil Court ;^ for the pay and service of 
the PriaoneT are matters within his legal competency to resign, 
the adjudication of a legal tribunal. 



p. 706: Berrien, 1830, Vol. ii. Attorncy-Goncrars Opinions, p. 344. So 
•In^af to abeence of a Member of the Court, 1855 : Gushing, Vol. vii. Attomey- 
Ocnenl's Opinions, p. 102. 

' Beg^ V. Bnllivmn, 8 Ad. and Ell. ii. p. 831 ; Doc and Ashbumham'v. Michael, 
MQ. B. Bep. p. 620; Pryme v, Titchmarsh, 10 Mee. and Wels. p. G05 ; Andrews 
i: SOioCt, 5 Ell. as Bl. 502. 
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CHAPTER X. 

9 

THE CONFIRMATION AND EXECUTION OF A COURT-MABTIAL 

SENTENCE. 

1. Whatever measure of responsibility the Members of the 
Court may bear towards the Prisoner, for the execution of an 
illegal Sentence, there can be no doubt that an indiyidnal 
responsibility rests with the OflScer confirming the Finding and 
ordering the Sentence to be carried into execution.^ "The 
sentence of a Court-martial," said Mr. Justice Piatt of the 
American Bench,* " is interlocutory, and inchoate till confirmed. 
It is not definitive, but merely in the nature of an inquest to 
inform the conscience of a Commanding OfiBcer. He alone 
could not punish without the Judgment of a Court-martial, 
and it is equally clear that the Court could not punish without 
his order of confirmation. As well might a justification be set 
up under an execution issued upon an Interlocutory Judgment 
and Writ of Inquiry before a final Judgment." Hence the 
importance of all the incidents of the trial being recorded, 
"that every thing done may appear and be reviewed by a 
diflferent tribunal — the General." ^ It, therefore, behoves this 
Officer before he confirms the proceedings, to act with care at 
all times, and with the best possible advice in such cases as 
present any features of doubt or difficulty. 

2. And this is the more impoitant from the circumstance 



» Haw. P. C. Bk. 1, Ch. x. sees. 4-9. 

' MiUs V. Martin, 19 JoIid Rep. p. 30. This must be understood of a Military* 
and not a Naval Court. 

» Coffin p. Wilbur, 7 Pick Rep. 151, Chap. viii. p. 45. If the sentence be no* 
confirmed, the prisoner is (in effect) acquitted. Hough (1825) 668. The Dol^ 
of Wellington in 1833 induced Earl Grey's Ministry to adopt the principle of 
Revision agamst that of FinaHty, 15 H. D. (3) 940. 
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that — as we have seen, and as mentioned by Hawkins ^ — there 
18 no other appeal against the Finding and Sentence of these 
Courts, if acting within the limits of their Jurisch'ction, The 
decision of the Confirming Antliority is final ;^ and, if wrong, 
irretrievable, other than as petition — not of right, but for 
mercj' — to the person of the Sovereign (acting not through hiw 
Jadges, but his political Ministers) may scc^uro relief.^ The 
duty of the Confirming Officer is, therefore, one of supreme 
importance in the Administmtion of Justice by Court-martial 
under the Military Code. 

3. The OflScer who has to discharge this «hity ought to b(j 
thoroughly independent of the Members of the Court,* and h(5 
is usually the Military Ilierarch by whom the Court (wlioso 
proceedings are under review) has been origiiiuUy conv(»n(»cI. 
Thus in the General Court summoned by tlie Crown or (icncml 
in Chief Command, the Confirming Oflicor is the Soverc?ign or 
Commander-in-Chief: in the District thrj (icncTal who (ron- 
Tened the Court is tlie Confirming Officer; and in th(i It<?gini<'n- 
tal Court the Colonel of tlie Ilegimcnt is the Convrjiiing and 
also the Confirming Officer. Each, therefore, revicwH the pro- 
cec<ling8 of his own Court; and, to assi.4 him in this duty, 
he may obtain, either directly or through SujMjrior Authority, 
the responsible advice of the Ju'lge A<lvo(yit(; (icncrul u|H»n 
the whole "llecord,"*^ as sent up for confinnatir>n. 

4. Formerly, in doubtful casr-H, of (Capital or P<*iial S-n- 
tences, to aid the Confirming Oflicers, and to fn-o \\\i\\\\ from 
all |)ersonal responsibility, the practice; of tin; Ciown uan to 
refer the Kecord of the pro<*e<;dings to thr; d'^JMion of th** 
Twelve Judges. This was don«i by Onh-r of the j'livy rourirjl/' 
cc^mniunicated to the LonJ Chir;f Juhti^*'* bv on** of th<- S'^-f- 
taries of State ; and their 0|>inioii e^»IIectiv<'ly ^or indivi'Iiiully if 



' VfJ. ii. iJk. 2, Ch.'ijK iv. h.r-. Jl. r|.:ip. \\\ y.u. I, ///.//. 

' In Annriotii pKi/ftu'*' th' n? in ij » :jiJ':i1 .ifU r f w^.vtu l-.'#l <.<j'Jj{i»;f, Vol 
^i- Attitniry-Gt iiiTal'n Oiiinif.nr. \t. '.?'/.* 

' KVil. 0|i. 202 : liii'l nti t; in tv.ur* rij//* t« •) ;#;? iIh ' ulj f ui"\y '>\i' ft *i\'.ti 
*'"■ «'Xi-ri'Lii; of MJinrnary |^»'A<'r '»f fi-' '<r \u.\iti*^iuui* u\ \>; 'isi' ««/ tli< h'iffMfKir 
^"•""rU Kx [«rt<- h'*niAU*h7, In <. JJ 'N r > '/.:, 

* Sir D. Ky«kT*» I{«-iK.rl ni .Si j.t. J7:;7. \ -J. I. /, M./. 

* Vol. xiv. wvn. Sijpp. i}tM],. \K r.v. 

•S<«SirJami.-8Kvn*ML«lt/rof Jtjlv JTii*;. V'.l I y VJ 

H 2 
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they dififered) was transmitted to the Crown through the sanu 
channel. Such was the practice till the close ^ of the laal 
century, and as early in this Capital Punishments at homi 
were seldom inflicted hy Court-martial Sentences, the necesai^ 
for this advice became less urgent, though, unquestionaUy, 
the use of it added a great security to the Administrati(n 
of Criminal Justice by Courts-martial. In the present day the 
Secretary of State would refer the Record to the Law Officen 
for Report,^ and the confirmation would then probably be coih 
strued to be an Act of State ; so that a l^oUe prosequi could U 
entered by the Attorney-General, should a Criminal Pro8ecii« 
tion be thereafter instituted against the Confirming OflScer. 

5. In the administration of the ordinary Criminal Law, the 
presiding Judge may quash the Indictment,' or after the trial 
for felony, and before recording the verdict, may point out U 
the Jury objections against it, as being inconsistent with, oi 
contrary to the evidence.* When recorded the Judgment ma] 
be arrested for faults apparent on or dehors the record ;• or 1 
Writ of Error (by leave of the Crown) may be prosecuted \k 
a higher Court, for substantial errors or mistakes {e.g. con 
viction for one, and punishment for another crime), the Coun 
having the power to adjust the punishment or discharge th< 
{)ri8oner8.® In analogy to these powers used for the protectioi 
of the ordinary Criminal, the Confirming OflScer in Militar] 
Procedure has the whole record of the Court-martial submittec 
for his examination. Before approving the sentence, he musl 
satisfy himself that no error exists on these essential points*, 
viz. : — 

1st. (a.) The Legal Constitution and (fc) the Jurisdiction 

of the Court in respect to {c) the Prisoner, or the {d) 

Crime for which he is sentenced.' 



' Captain Coffin's Case was referred in 1790. See Vol. ii. M'Ar., p. 291. 
' This was done in March 18G6, when a Sentence of Capital Puiiiahroent was 
awarded by a C^urt-martial against a Priaoner. 

' Rex r. Philpots, 1 Car. and Kir. 113; Reg. v. Hcano, 4 B. and 8. 956. 

* Haw. P. C. Bk. 2. Ch. xlvii. sec 11. » lb. Ch. I. aec 1. 

* King V. Bourne, 7 Adol. and Ell. p. 66 ; HoUoway v. the Qaeen, 17 Q. B. B. 
327. ' Chap. VIL par. 2G-30. 
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2ndly. {e) The suflSciency of the proceedings in regard 
to the Charge and the Evidence (admitted or rejected) in 
support thereof, and the agreement of the Finding with 
the Charge. 

{/) To the Sentence and those provisions of the Statute 
Law which justify the punishment (if any) awarded against 
the Prisoner. 

6. The original intention of interposing the authority of the 
howDy as Confirming OflScer before a Court-martial Sentence 
IBS carried into execution, was assuredly one of mercy. 
[ilitary tribunals were (then, at any rate, if not now) prone 
) severity, and hence the attribute of mercy was secured 
) the criminal. The Eeports of the I^aw Officers to George II., 
rioted elsewhere,^ show clearly this to have been their view. 
Though it is provided that the Sentence of any General 
!ourt-martial shall not be put in execution until report 
e made of the whole proceedings to His Majesty or the 
bneral Commanding-in-Chief and his directions are signified 
liereupon : yet we conceive that was only intended to give His 
[ajesty an opportunity of extending His Koyal Mercy by 
^ardon or Reprieve."^ And again : " According to the principles 
f the Law of England, the King personally never gives judg- 
lent, especially. of punishment; for mercy is his proper act."^ 
xx>king at it from a Soldier's point of view, " It is a glorious 
hing,** said the late Sir John Macdonald, when Adjutant- 
Jeneral, " that the lowest individual in our ranks knows that 
lis case will arrive at the Fountain Head ; and tliat if injustice 
basbeen done him, it is perfectly sure to be looked into at Head 
Quarters," adding, in confirmation of this assertion, that ** the 
Duke of Wellington constantly takes the Queen's pleasure 
about remitting certain portions of the punishment of Private 
Soldiers." * 

7. I. For the dis?charge of this duty the Confirming Officer, 
*^ a check upon the Court, has to satisfy himself on those 

' Vol. I. pp. .510-520. 

' UnU Hanlwieke and TttllM>t (tlion L. O.), 1727. Vol. I. p. :»10. 

* Lonl Hanlwieke (thi-n Sir I*. Vorkc*). V'«>1. I. p. 514. 

* Question 2470, Ucport on Aruiy ExiK'uditurt-, p. 850. 
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points which have received our consideration in the last Chap- 
ter.* It is needless, therefore, to do more than refer the 
reader to what has been already written elsewhere. 

8. II. In the second inquiry, {e) as to the Finding, the object 
which must be kept in view is to ascertain whether the Prisoner 
has had a fair trial upon the merits. Looking at the Record 
for this purpose, first, as the case was presented against the 
Prisoner, that the charge has been plain and explicit, the 
statements of the Prosecutor truthful,* the evidence of the 
Witnesses full and impartial ; and, secondly, as presented on 
behalf of the Prisoner, that all the evidence which he was 
entitled to from the adverse and other Witnesses has been given, 
and his Defence has been fairly heard and considered by the 
Court. 

Accepting the Record as sufficient on these points, then the 
evidence must be sufficient to support — and each "Finding" 
must be consistent with — each charge. "If Justices of the 
Peace," wrote Hawkins, " on an indictment of trespass, arraign 
a man for felony, and condemn him to be executed, the Jus- 
tices " are guilty of felony.^ The Finding, therefore, must not 
be of a more serious offence than' that alleged in the charge.* 

9. It may also be noticed that, should any recommendations 
or observations be made by the Court, these should not be 
embodied in their Finding, still less in their Sentence, but be 
placed, as a separate Memo., at the foot or end of their Record, 
or iu a letter,*^ addressed to the Confiruiing Officer, that the 
proceedings may be confirmed, without thereby adopting these 
extra Judicial memoranda. 

10. III. (/) The "Sentence" must be compared with the 
Finding and witli the Statute Law, to ascertain whether the 



» PftM. 24-32. 

- Kcx V. Hartel, 7 Car. and Pay. 774. Where tlio Court had examined a Priaoner 
on triul, the proceedings were held to be void. L. O. to Adm. 22nd Oct. 1850. 

^ The Officers who execute their Sentence would not lx» guilty, for the Justice 
had a Jurisdiction over the offence ; their pnxreedings were irregular and cno- 
ueous only, but not void. Vol. I. H. P. C. ; Book 1, Ch. x. 80C. 6; UuttOD r. 
Blaine, 2 Serj. nnd Ruwle, T.^. ^ Vol. H. Haw. P. C. Book 2, Ch. 47, sec. 3-9. 

« Vol. V. Well. Desp. pp. 248, 2C1 ; 7 ih, p. 112. 
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Punishment as to its extent or nature be consistent with the Find- 
ing and within the limits or express terms ^ prescribed by the 
Mutiny Act with regard to the Regular Army, and by the Militia 
and Volunteer Acts with regard to the Auxiliary Forces ; for 
as the powers of these Courts over life or limb are purely 
Statutory (which term extends to the Articles of War so far 
as they are intra vires), the Punishments must be strictly 
consistent with these enactments,^ or the Sentence will be Toid. 

11. Now, if not sujficient on these points, the Confirming 
Authority, having no power to alter the " Record," may trans- 
mit it to the President, that the Members of the Court, on 
reassembling, may, if they see fit, revise their Finding or 
Sentence upon those points to which the Confirming OflScer has 
directed their attention.^ They can neither recall evidence nor 
alter the Record as originally transmitted;* but they must 
supplement it by adding, first, the order for revision, and 
then a revised — or an adherence to their original — Finding 
or Sentence. In this manner informalities or irregidarities 
apparent on the Record may be amended, and the Court may, 
on a review of the Evidence, return another " Finding," or of 
the Law, another " Sentence ; " but no inherent defect — as want 
of Jurisdiction, for instance — caq be cured by revision. In 
American practice the presence of the Prisoner is needed,^ but, 
as in this country he is not present during the first, there is no 
reason why he should be so during the second deliberation. 



* For instance, ** cashiered " or " dismissed," as the Mutiny Act prescribes. 
The former implies an "incapacity for future service." Hough (1825), pp. 124 
and 347. 

« Vol. I. Ad. Op. 232 ; Vol. II. i6. 175. Where a Summary Punishment was 
a«lded to the ISentence — i.e., for misbehaviour before the Court — the whole 
sentence was illegal. Chap. IX. par. 39, note. 

* If their " Finding-" was against manifest evidence, or their sentence for 
fourteen instead of seven years* transportation, the Commanding Oflicer could 
ask for their revision. Rex v. Ken worthy, 1 B. and Cr. 711 ; Rex v. Ellis, 5 B. 
and Cr. 395. 

* Where a *• Record " came up with erasures and interlineations on essential 
matters, the Judge Advocate General (Grant) advised that the Court should bo 
assembled to make a correct transcript of tlieir minutes (sending up the original 
** Record " annexed), and this procedure would not amount to " Re^sion " umUr 
the Mutiny Act. 5th Feb. 1831. * Bcndt, p. 170. 
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The revision is really an amendment of the Record upon 
suggested by the Supreme Legal Authority of the Court.* 

12. Whenever, therefore, the Record is satisfactory tc 
Confirming Officer, his duty is, in his own handwriting,^ 
to ** confirm " the Finding and Sentence, or such one or < 
or part of either as he deems to be legal ^ and just, (wh< 
he •* approves" not being material to the validity of 
Sentence or Punishment of the Prisoner), and, secondl 
give directions for carrying the latter into execution, 
firmation is therefore equivalent to Final Judgment upon 
ceedings otherwise interlocutory, and which thus becom 
estoppel against the prisoner. 

13. Before dealing with the Execution, something remai 
bo written upon the " Sentence ;" for the Crown may dir 
(or indirectly through the General) take one of three course 
Ist Pardon the Oflfender, or, 2nd. Mitigate the Punishi 
or 3rd. Carry the full Sentence into effect — subjects that 
be taken into consideration in the order in which thej 
thus presented. 

14. But, as preliminary thereto, it must be noticed thai 
Sentence of a Court-martial involves no "forfeiture" of 
Rights in like manner as Conviction or Attainder by a Con 
Law Tribunal for felony or treason would formerly have ( 
The Court of the Constable or Marshal wrought no sucl 
feiture or corruption of blood according to Lord Coke's a 
rity ; * for neither were the offences chargeable against the 
soner cognizable at Common Law, nor was his trial acco; 
to the course of it by Indictment and Verdict of twelve I 
Where, therefore, an Offender had been convicted of a Con 
Law Offence by a Court-martial exercising Civil Jnrisdi 



' Thib error ujuy arise fnim iiibuflicicnt punishineiit — at least (JeiR-riil ( 
often suggest reviaion witli tlio view that tljc Court should inlliot higher p 
mcnt. 8co a pencil note of the Duko of VVellingt^>ii on Court-niartial Jti-* 
Belgium, 14th June 1.^15, Vol. xiv. Supp. Heap. TmS, and I/.rd II;i 
minute in 1820 (Hough, 1825), p. 100. « C-..fBn r. Wilhiir, nui 

* Nash r. the Queen, 4 IJ. and S. t>43 ; the Queen c. Gutlirio, 1 L. K. (C. C 
ilution r. lihiine, ante. 

« 1 Inst. i:iannd :Ulla; 1 Iiihi. p. I^.V 

* Vol. i. Hale, \\ C. cup. 27, p. 301 ; ami 2 Haw. P. C. p. 11. 
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abroad, it was held that no forfeiture (other than any which 
the Mutiny Act might inflict) was entailed upon him'.^ 

15. I. The Pardon to a Military Offender is not given with 
the 8ame form or solenin authentication as in Civil cases. 
If the Crown should think fit Cat the instance of the Com- 
mander-in-Chief^) to pardon and to restore such a Person to 
his Military Status or Pay, it would be competently done by 
Boyal Sign-Manual Warrant or by a notification in the ' Loudon 
Gazette,' or if need be by reconnuissioniug or reinstating him.^ 
Aodon, liowever, does not, ipso fadOy restore the Offender to 
Office or Pay,* or indeed to Her Majesty's Service, if dismissed 
therefrom — but only remits the Punishment and consequences 
of the Sentence, with a claim more or less just, to be restored 
to Rank or Pay.* Should the Pardon have been granted to 
lemit the consequences of a Judgment, which as unjust or 
erroneous never should have be<^n juissed,^ then, the Priw^ner 
meriting a Pardon,^ should also be restored to his ])lace and 
pay.» 

16. 11. The mitigation (other than by simple remission of a 
part) of the Punishment, must be done under Statutory Autho- 
rity.' George I., as already mentioned, was in the practicje of 
remitting "Capital," and of substituting "Corjioral" Punish- 
ment, but he was advised ''that all Judgments that can hf^^ally 
ke executed must be the Judgments of the Courts-martial," and 
that although " he might reprieve or pardon the offi-ndcT by 
emitting the whole or any part of the Judgment, yet that hr: 
«>uld not change the Sentence of D.jath into any othfr (.'orjxiral 
I^uuishmeut, because though a mitigation in favour of th^- 



' Uk. >; p. 481 : f ;. p. 4U. = Ilk. K. p. 2<'.. 

' Tlir Duke of WVllsiij^toii rv|K'!ii<-»lly ]iar<l<>iif(i or!* :j<1»t.-^ in <• .ri.-«-.jr;Mj<'i- t,\ \\., 
^•UUiitn. (Ij^plny,.,! in m'tiMji l-y tli-ir I:* :riiii*.!il. <*. O. :;'Uii >. j.t. I><I0; 'llWi 
^^^y IMl ; 2-iiitlJan. 1S12: 3<nh .h%n. l>i:;. 

lu AiiK.Ticii \\iK' Siiitfnct- of Si-jt. :..-.« >:i »L- - ?r- t •!• priv<; *>\ V.i\ n,iA Kni'iln 
''**'^tji. l5io;j. CuAliiug. Vul. vi. Att-ri>' y-< ;♦.■!;■ r.il'a Ojiitiiuii.'. p. '1*)V». 
' 2 Haw. r. C*. nk. 2. c. 57. 9..^. .'»* ; i ». p. :JI2. 

• 2 II. I*. C. lik. 2. r. :h». .m .-. \^. ■ \ :i^ r-f I '..r-i. .:•.-, «; 0». 1^ j,. I fa 

.Mao/s Cmm-. April I>::2. 
Att tu tLia ill ti.t: NA\y. ^tx Lh.ip III. [t-af I.; 
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Prisoner, yet it was a new and different Judgment which the la 
did not admit of."^ Hence a power of substituting one f< 
another Punishment was inserted, and is found in the Mutii 

17. But though this power was given in a section drawn I 
Lord Hardwicke, he appears to have been strongly opposed 1 
its expediency. In his view ** the change ^ would be attende 
rather with inconvenience than advantage to His Majesty 
Service." It would, he feared, "make Courts-martial le 
careful and circumspect in their Judgments when they kne 
there was an opportunity to change the Punishment in tl 
nature of an appeal from their Sentence." " This might pro) 
mischievous, since it was impossible that His Majesty shou] 
have the same degree of evidence before him as they wl 
examined the Witnesses viva voce in open court." ** The Cou 
itself was not confined to give Judgment of death in all case 
but Death or such other Punishment as it shall inflict." Surel 
therefore, "it will seem a little odd that where the Court, wl 
had all the Witnesses and proofs before them, and had pow 
to give Judgment of death, or for a lesser punishment, at tlu 
election, have upon the whole matter given Judgment of deal 
there should be another resort, not for mercy only (which 
a proper power, essential and appropriate to the Koyal Perso 
but for a new Judgment, without any opportunity of examiuii 
or hearing the same evidence." These words, though writt 
one hundred and fifty years since, contain counsel not nnwortl 
of the attention of those who have to exercise a power of whi( 
Lord Hardwicke thus deprecated the use. 

18. III. The Sentence of Death awar<led by a Militar 
Court can only be put in execution with the express sancti< 
of the Crown here or of the Civil Governor in a Colony,* and 
strict accordance with the Law. It "must be pursuant of a: 
warranted by the Judgment : otherwise," wrote Hawkins,* *" 



* LordH Hardwirko nnd Tiilbot, Vol. I. p. 510. 

» 8cc8. KJ, 20. 21 and 25. * Vol. I. pp. 513, 514. 

* Aa to a Naval Court, Chap. III. par. H. * Art. 123 of 1872. 

* Hk. I. 0. 10, boc. 10. The N. D. Act, ISooti. 52 and 53, preucriboa the metU 
(if punitihiiic'iit. 
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is without authorityy and consequently if the Sheriff behead a 
man where it \& no part of the Sentence to cut off the head, he 
is guilty of felony." The Law of England never fails to protect 
any one ; for the life, limb, and liberty of the Criminal, and 
even his corpse after death/ so far as he is entitled thereto, are 
as much within the care of the Law as those of the innocent. 

19. The place of imprisonment is fixed by proper authority 

under the 139th Article of \^'ar, and must be such as the Law 

justifies. The remoyal of the Criminal whence he ought, to 

another part in the same prison where he ought not to bo 

confined, may be an act of trespass against him. '^ There is no 

doubt," said the late Baron Alderson, '^ that if a gaoler chooses 

by force or threats of force to comj)el a Prisoner to move from 

one part of a prison to another (not the proper place of custody), 

tliat is properly the subject of an action of trespass, just as much 

as the putting an additional fetter upon the Prisoner, which by 

Law he is not entitled to do." ^ In Allen's case, his removal from 

the Fort of Agra (where his life would have been sacrificed) to 

England, was the occasion of his immediate release, though the 

Sentence was imprisonment for Manslaughter,^ justly imposed 

for a crime charged against him as Murder. 

20. Imprisonment * is " custodia, non pceua ;" therefore, under 
that Sentence compulsory hard labour could not be inflit^ted,^ 
nor could the Prisoner be subjected to the punishment of 
J»litary confinement unless sentenced to it.^ Penal Servitude 
^ now used in lieu of the punishment of Transportation,' and 
l^ears the severest form of imprisonment which tlie Law sanc- 
tions. But as these punishments differ litthj, if at all, from 
those of the same nature or character which are inflicted by 
Civil Tribunals, I should be pas^siug beyond the scope of this 
"ork, if I entered upon them, as matters peculiar to tho 
-Administration of Justice by Courts-martial. The Mutiny Act 



' Thus the twelve Judges* (to wlunu tho queatioii wiw refi-rreil), advised that 
**' Cniwu \\w\ no power to eurry out the 8«nti"iice of liangiug u dead body in 
^*Wna. Vol. I. Ad. Op. p. IDO (:{rd August 17U7). 
' CoblK'tt r. (irey, 4 Exeli. Cna. p. 713. 

* 3 EH. nnd Ell. p. JWO. * Com. Dig. linpriwmment (Z). 

* *i8 A' 20 Vie. c. VIW, sct. li); Qu.en r. Baker, 7 Adol. and EH. p. 517. 

* 7 Will. IV. A: 1 Vie. e. IK), h e. 5. 

' Bullock r. UidiU, 2 D. and Aid. i*. 200 ; 20 & 21 Vic. o. 3. 
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gives a discretion as to the selection of Prisons, which is 
generally exercised by sending those who are to rejoin the 
Service to Military^ and others to Civil Prisons. Where 
censure is conveyed by the Sentence as punishment it may be 
increased by the Confirming Officer ordering the sentence to 
be read at the head of every Regiment in the Command.* 

21. It has been already noticed^ that the Court has the seizin 
of the whole case, and that the conduct of all the parties 
appearing before them in the controversy is subject to such 
strictures as they may see fit to make. Those members of the 
Service whose conduct has been thus unfavourably adverted to, 
may be dealt with, under the disciplinary powers of the Crown, 
by reprimand, removal from the Service, or by substantive 
proceedings being instituted against them. 

22. And as the Court may animadvert upon others, so may 
their misconduct be brought under the direct notice of the 
Crown by the Confirming Officer. Thus, in the case of acquittal, 
where the Court refused to take the measures suggested by 
the Duke for the revision of their Sentence, he refused his 
confirmation, and sent their Proceedings home to the Com- 
mander-in-Chief for censure. "The decision of the Court 
seems so unaccountable and so little calculated to enforce the 
Rules of this Army and General Rules of the Service, which 
were the evident objects of this trial, that he has determined to 
bring the conduct of the members under the Coramander-in- 
Chief s notice by the transmission of the Proceedings to England, 
with his observations with reference to them."* 

23. R(-s[)onsibility for the discipline of the Army rests not 
with Uie Officers who are the members of Courts-martial (ai^ 
assumption of self-government which wouM render the Army 
supreme), but with the Crown and the General Officer ap- 
l)uinted by the Crown to command it. Hence the Duke of 
Wellington in the Peninsula, and Sir Charles Napier in India, 
refused to accept those decisions or recommendations to uphold 



* As to thoae, aoo Vol. I. p. 405. * Oliver r. Bcntinck, 3 Tatmt. Rep. ^' 

•Cliap. VIII. pur. 61,rtw/€. 

« Vol. vii. Gut. Deyp., pp. 197-180 ; Vol. viii. pp. 53, 306. * Pp. 35, lU- 
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le discipline and eflSciency of the Army ; it was easy for them 
> see how both might be sacrificed by Subordinate Officers.^ 

21. The Judge Advocate General ^ is not the ultimate and 
npieme Authority in the Army to whom each llilitary Con- 
ict may appeal for Justice^ against those Superior Officers 
rho have arraigned, tried, and approved his sentence, but he 
emains as heretofore the ultimate custodian^ of the Becords 
f Greneral and District Courts to furnish office copies to those 
ntitled to demand them, at a reasonable price.^ The right 
these copies was first given by the Mutiny Act of 1748,* " to 
iny person tried by the same, at any time not sooner than three 
lor later than twelve months after the Sentence given, and 
vhether such Sentence be approved or not." To carry this into 
effect, a direction was inserted in the Mutiny Act of 1750,' that 
every Acting Judge Advocate should send up the Proceedings 
with as much expedition as possible to the Judge Advocate 
General in London, to be kept and preserved in his office, io 
ft« end that the persons entitled thereto might obtain copies 
thereof, as provided for by the Act. In 1860 these provisions 
were transferred from the Mutiny Act to the Articles of War, 
where they now stand.* The Records of Regimental Courts 
itfe kept at the Regiment 

25. No doubt, if, for the purposes of Public Justice, pro- 
duction of these Records were needed, they would be prodnce<l 
Doder Svhjposna dticea tecum served on the Judge Advocate 
General, and in cases coming before the Courts he has testified 
l>y ^Vffidavit of their contents. This is the view taken of this 
>'>ligation in America, and there acted upon.* 



9 



As to the (a) European and (b) Native Armies in India. 
26. (a) In this and the two preceding Chapters no particular 
^ference has been made to the Administration of Justice bv 



• C. M. Rep. 1869, Quest. 2747. « C. M. Rep. Quest. 217-18. 

Against this view see the evidtnee of Mr. V. Lushington, Q. C. 2G80, 1-4. 
/^r Biansergh, 1 B. and S. p. 40l>. 

As tf) the Navy« see Chnp. HI. par. \?* and N. D. A. Sec. 69. 
22 Gen. II. e. 5, stc 9. ' 24 Geo. II. c. 6, sec. 8. 

Arts. 157 and 158 of 1872. 

Pniductioii of R(yy>rd in aid of Public Justice. 1865. Si^r^d, Vol. ii. Attorney- 
-ntml's Opinions, p. 143. In Parliament, see Vul. I. p. 175. and Vol. II. p. .329. 
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Courts-martial in India, thinking it better to reserve the whole 
subject for separate consideration at the close of this Chapter. 
I now, therefore, enter upon it (though briefly) with this pre- 
liminary remark, that, from the circumstance of the Indian 
Empire having been originally governed by the Company 
holding delegated authority from the Crown, a separate Mili- 
tary Establishment, as pertaining to India, has been there 
created. . When, therefore, *The Government of India Act* 
passed in 1858, the Crown found established at Fort William and 
Bengal a Commander-in-Chief for India, with powers over the 
whole Indian Army analogous to those held by the Command6^ 
in-Chief here over the Home Army,* and at the two other 
presidencies of Fort St. George (Madras) and Bombay, Generals 
holding commands (subordinate to such Commander-in-Chief) 
over the troops in those Presidencies. As incident to this 
Military Establishment, there was the oflBce of Judge Advocate 
General in each Presidency, and upon the Staff of each General 
an Officer serving as Adjutant-General for the discipline of the 
Army, or of that part of it under his Command. 

27. The Powers of the Crown were in the Governor-General and 
Council at Fort William — the Generals, both in Chief Command 
and in the two Presidencies, were to obey the orders and direc- 
tions of the Governor-General ; but they were ai)pointed andh'able 
to be recalled by the Court of the Company in England.* The 
Act of 1858 only transferred the powers of the Company to the 
Crown, but left the Military Establishments of India intact 

28. To each of these Generals a Koyal Sign-Manual Warrant 
is issued annually, for convening Courts - martial under the 
Mutiny Act. The powers common to each are as follows: — 

1. To convene Courts-martial for the trial of any Officer or 
Soldier under the Command. 2. To confirm and then to cany 
out, or to suspend or mitigate the Sentence. 3. To appoint 
any Field Officer under the Command to convene and confirm 
Courts-martial, or to refer the same for confirmation. 4. To 
appoint Courts-martial for tho trial of crimes under the 101st 
Sei'tion and to confirm and carry out the Sentence of the Court 
5. To appoint an Acting Judge Advocate at any Court-martial. 

» Chap. IV. pars. 14, 15 ; and Chap. VIII. pars. 2-5. 
» 53 Geo. III. c. 155, 80c. 80. 
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29. The Warrants differ from each other in these respects : — 

1. As to the Greneral of the Presidency, — That, in case an 
Officer has been sentenced to death, penal servitude, or dis- 
oioal, he mud—Q>t in any other case he may — refer the Pro- 
ceedings to the decision of the Commander-in-Chief in India. 

2. As to the Commander-in-Chief in India, — lie may Kx- 

enrise the powers of Confirming Officer in the cases (befon^ 

mentioned) sent to him from the General of the Presidrncy, 

or Transmit these or any other Proceedings of a General 

Coort-martial to the Judge Advocate General in London, for 

confirmation by the Sovereign. The Commander-in-Chief or 

the General in Command of a Presidency can order a Sentence 

of Death ^ to be carried out without the sanction of the 

Governor-General, if given under the 123rd Article of War, 

imt not if passed under the lOlst Section of the Mutiny Act. 

30. (6) " The Articles of War for the Government of Her 

Uajesty's Native Indian Forces " are framed * upon the basis 

9f the Imperial Code. The several Courts are convened by the 

same authority (being much the same as our own), except tlio 

"Summary Court" which "the European Commissioned Officer 

in actual command of any Kegiment or Corps " may " wlioro 

immediate example is necessary," hold on his own authority,^ 

he alone "constituting the Court."* The Ordinary Courti', 

though usually constituted of Native, may, if authorized * by 

the Governor (General, or of the Presidency) or demanded by 

the Prisoner, be composed of European Officers ; * but in all 

respects they are governed by the Native Articles. The powers 

of the ** Summary Court " are guarded by limitations laid down 

in the Articles, and the trial is to be attended by two other 

(European or Native) Commissioned Officers. The Officer 

lM)lding the Trial takes the usual oath to administer Justice,' 

tut the Record of the proceedings is signed by three Officers." 

The Trial may be " set aside for reasons based upon the merits, 



' Rir ChnrlcB Yorke's Evidence Ixifon* Imlinn Army Commissioners, 1859 — 
Vit»tion CG9C, awl Sir Jnmes Mnc<1onai«i*8 o%'iilence, Vol. II. p. 354. 

' Act No. 5 of 1869, ** To consoli«lale and amend," &c. * Art. 90. 

* Art. 91. • Art 96. • Art. 97. 

' Art 127. The Indlin Evidence Act, 1872, would clearly apply to th(»e 
^nrU • Art. V20. 
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hut not on technical grounds ;" though meanwhile the Seuteno* 
may be carried into effect on the Commanding Officer's 0^1 
authority. The Governor-General in Council may make rule 
(consistent with these Articles of War) for the guidance c] 
Officers, which (upon publication in the Gazette of India) ar** 
to have the force of law.^ 

31. The discipline of the Army in India is therefore usually 
carried out under the authority of the Governor-Genera 
and of the General Officers in subordination to him. As ti 
the European Army, the Queen's Regulations remain in force 
and such General Orders as are promulgated by the Com- 
mander-in-Chief at home for the whole Army,^ are re-issued in 
India by the General of the Presidency. As to both armies the 
aid of the Judge Advocate General's Department is at the 
disposal of the Military Authorities ; and in other respects, the 
method of proceeding Is that which has been indicated in the 
previous portion of this Work. 

32. Some other provisions of the Statute Law relating to the 
Euroi)ean Army remain to be noticed. The 99th ^ Sectiot 
(Mutiny Act) relates to the recoverj' of civil debts from th< 
Officers while located in India. It originated in the Indiai 
Mutiny Act of 1823,* and was limited to those borne on th< 
Indian Establishment until it was transferred, in 1863, ti 
the Army Act. The other Section (the lOlst) originated ii 
the Indian Act of 1840,^ and was placed in the Army Article 
of War of 1841,^ until transferred in 1864 to the Army Ad 
Special enactments have been passed with reference to th 
collection and distribution of the Estates and Effects of Officei 
and Soldiers dying in India, which are contained in the Eegi 
mental Debts Act and Regulations printed in the Appendix.^ 

' Port III. (j) 

' A volumo publiahcMl " Hy Authority " '^as the title-page states) was put fori 
in 18G7 by Mr. " George E. Cochrane, late Assistant Military Secretary, Ind 
Office," with the title "Reguhitions applicable to the European Officers in India 
It is, in fact, a valuable collection of niiscellaneoiis information usefully oollect< 
for reference. Sec 202 II. D. '3), p. 1)9. 

• Chap. VII. par. 42. * 4 Geo. IV. c. 8, s. 57 ; 20 k 21 Vic. c 66, 8. 67. 

» 3 & 4 Vic. c. 57, B. 2. *• A. 102. ^ J. sees. 9 and 10; R<»g8. 11-21. 
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CHATTER XL 

MAKTIAL LAW.* 

1. Fbom what has been alroaly written, it will be seen that 
daring the reipn of Charles I. certain Eoyal Commissions were 
iaroed, aQthorizing the execution of Soldiers and citizens under 
aiTstem of Judicature wholly unknown to the Common Law;^ 
ibat Parliament, by the Petition of Right,^ and the Judges by 
their advice in Council/ declared these Commissions to be 
illegal (other than in time of war, when the maxim "inter 
tnna silent leges," from necessity, prevails), and that no similar 
Commission has since been issued by the Crown (other than 
by William III. to suppress the Rebellion in Ireland^); that 
during the reigns of Anne and George, the Bliitiny Act was so 
amended in its Preamble as to leave the Crown* with such 
povers as it then had for the proclamation of Alartial Law, 
either in time of war or in any place without the Realm ; that 
the Articles of War have, since the reign of James II., authorized 
the destruction of property (of Rebels) by order of the Com- 
mander-in-Chief,^ and that their operation, though limited 
vithtn, is unlimited without the area of the United Kingdom or 
the British Isles as to the punishment of life or limb therein 
imposed.^ 

* On Military usurpition under tlio sanction of Logifllulion, hlv Air. Dudley 
Fieki's ar^ment in M'Cardlc'B case, ForByth'ti Cubes, pp. 401-550. 

' CUp. 1. par. 7, ante, ' lb. imr. 0. * lb. ]>ar. 12. 

' R). par. 13. Tlie Bill of Rights (1 W. & M.. Se»s. 2. e. J) dirlnnd the 
Commiuifm for erecting the bite Court of Comniitwionera for Kcclcsinsticnl (\uiw.'», 
"ftiKi all other Oouiiniflsions and Ck>urt.s of the like natun', ille^'ul and i>ernioinuH.** 

' Chap. U. par. 10. 

■ Chap. IV. par. U ; Cliap. I. i>ar. 37. As in tlu- rxcreiM- of tlu«M^ ]H)werH 
kfec (leciBimui of tlic American Courts. Holmes v. Shcriilan, 1 Pill. 'Xil ; i>v\\nn\ 
r Zumctf, A Buah (Ky.j 90. " Chap. It. \mr. 20. 
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2. These are but slender grounds upon which to base the doc- 
trine that the Crown has at the present time the power to issue 
Commissions identical with those put forth by Charles I. for 
the execution of Martial Law against any who as subjects ar^ 
entitled to the protection of British Law. However, be this 
as it may, the n^aterials for forming a correct decision upon a 
question so important are to be found rather elsewhere than 
here, the history of the use of troops in aid of ^ or to restore * 
the Civil Power in Great Britain and Ireland, and in all onr 
Colonial Possessions,^ during the last and present centuries 
being given in another Work from the official documents extant 
in the War or Council Office. 

3. That much confusion is still existent upon the subject is 
not to be wondered at.* Indeed the action of Parliament and 
of the Crown, if such a suggestion may be made without 
offence, in some way contributes thereto. Year after year for 
many that have passed, an annual Vote has been sanctioned by 
Parliament for the " Administration " not of Military but ** of 
Martial Law," * and each succeeding Government has appointed, 
under patent from the Crown, a " Judge Martial " paid out of 
this Vote, who wholly disclaims having any other knowledge 
of " Martial Law " than such £is every educated gentleman may 
possess, or anything whatever to do with any other than 
"Military Law."* "It is necessary," said Sir D. Dundas, as 
Judge Advocate General, in 1850, "to distinguish between 
Military and Martial Law. * Military Law ' is to be found in 

» the Mutiny Act and Articles of War. Those, and those alone, it 
is which are properly called the Mibtary Code, and by which 
the Land Forces of Her Majesty are regulated. * Martial Law * 
is not a written law : it arises on a necessity, to be judged of 
by the Executive, and ceases the instant it can possibly be 
allowed to cease. * Military Law ' has to do (yrdy with the 
Land Forces mentioned in the 2nd Section of the Mutiny 



* Vol. II. Chap. XTiL ; sco App. I. po«f . * lb. Chap. xviiL 

» Vol. I. Note 1 1, pp. 481-511. * Chap. I. par. 7, qmU, 

* In the Anny Estiinatc-s, till 1873, when Mr. CardweU altered the wonl to 
Military.* 

* Evidence of Sir D. Dun<las before Army Consolidation Commi«ioiien« quoted 
VoL IL p. 360, note ' ; and Lord Loughborough's judgment in Grant r. GookL 
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Act ^Jlartial Law' comprises all persons, whether Civil or 
JElitary/* It is clear, tlierefore, if anything be so, that Martial 
and Jlilitary Law are not the same, though out of this confusion 
of thought innocent lives may hereafter be, if already they have 
not been sacrificed, by an indefinite and undefined responsibility 
resalting from it 

4. Whether Slartial Law may be declared by the Crown, 
and under what given circumstances, is not a subject to bo 
discussed here ; for the Military Oflicer carrying out the orders 
of the Cro^n to supersede all Law by liis own authority should 
not be involved, but should be absolutely free from aU responsi- 
bility in their initiation. Given a Proclamation of Martial Law, 
issued by the Crown under the advice of Kesponsible Ministers, 
his duty should be to carry the same into effect firmly, fearlessly, 
and, above all things, justly ; being sure that, do as he may, he 
never will escape censure : if he causes death, some may charge 
him with manslaughter ; or should he refrain from so doing, 
then others will blame him for neglect. The position is one 
of great responsibility, and therefore to hit the precise line of 
iluty in such cases is most difficult.^ 

5. Now Martial Law, when Lord Hale wrote his * History of 
the Common Law,' was not inaptly described by him as *' no 
Law, but something indulged rather than allowed as a Law." 
It is in efTect a rule for superseding the ordinary Law which 
necessity more or less urgent mast be shewn to justify. Of 
course it has always been lawful for the Officers of the Crown 
•*to repel force with force," ^ but where, in the anticipation of 
this extremity, and to prevent before its commencement the 
jn^eater evil of a violent outbreak, force is initiated by the 
Officers of the Crown, there the plea of justification originates. 

6. For the practical purposes of this Work, Martial Law nmst 



' Mr. Jastice Littlc<Lilo*8 summinp: up in Ilex r. Piiinoy, 5 Car. nnd Pay. p. 
270. An iniutrati(»n of \\a tnith may bo fomid in tho c%-ri)t8 following on iho 
Jviaica outbit'ak in 1805. One Hcctidn of tho inhabitants pn-tii'ntod a Hword of 
bowNir tn the C<»niniandinp^ OllictT (Colonel Neldon), an<l the other tM-otiun 
inJirtod him for munsbiu^htcr. 

' Bee Lord Hardwioko'd Kt'port of 1732, and other Papcrti, Vol. II. p. G23 ; and 
<&pp. J. po«f, nii to troopB supprcMiu^ riutri. 

^ 2 
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be considered separately in each branch of the subject ; tbat ifl^ 
as applicable 

1. To Officers and Soldiers under the Military Code. 

2. To the whole community, Civil and llilitary. 

And this fact must also be borne in mind, — that to whomso- 
eyer this Law may be applied, it is the same, although the 
justification for its use may rest upon widely different con- 
siderations. 

I. As to Officers and Soldiers under the Militai^ Code. 

7. " If," said Sir D. Ihindas, " five or six Begiments were ta 
mutiny in the field, would any one tell me you must apply 
to Parliament before you could reduce those persons to sub- 
jection? There must be somewhere, for public safety, a right to 
exercise such power in time of need. Such a case has happened 
in our own time. The Officer in command did that which a 
Soldier in command is bound to do : viz., he took measures for 
the purpose of suppressing such, and was prepared to put such 
persons to death if necessary." * The firing of an armed Sentry 
upon a Prisoner of War,* or one for whose safe custody he is 
responsible with his own life, must be justified (if at all) on the 
same ground of necessity.^ 

8. But this summary method of restraint or punishment has 
been put in execution to suppress ordinary crime of a leas 
urgent nature where public policy or example needed it. Thus, 
when the Army was in Holland, in 1794, and Soldiers had 
committed a robbery and attempted the murder of a woman and 
child, the Duke of York ** did not hesitate for a moment to order 



* Quoted Vol. II. p. 160, note \ and Lord Loughborough in General Wall's 
Case, ih. p. 159. 

' Aa to tlio execution of Prisoners of War breaking their parole, see App. K. 

* The case of Thomas Lord Camel ford, Gonunander of the • Favourite ' Sloop of 
War, may be referred to. He shot down liieutenant Peterson of the Ship * Perdrix,' 
on the 13th of January, " for very extraordinary and manifest disobedience to his 
lawful orders, and for arming the Ship's Company to resist the same." Ho was 
honourably acquitted of ** Murder " by a Naval Court on the 20th January, 1798. 
A Naval Court, on the 27th September 1775, gave a similar acquittal to an ofllccr 
for shooting down (like a gocxl Officer) one of four sailors leaving the Ship as 
Deserters. See Vol. II. M*Ar. pp. 442 and 430. See Vol. II. p. 275. and 
Vol. II. Ad. Op. p. 245. 
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the Proro6t Marshal to proceed to the scene of the outrage, and 
\pj the instant execution of the offenders to put a stop to sucli 
ooodnct" ^ The supposed want of this power in the Peninsula 
WHS pressed upon the attention of the Cabinet by the Duke of 
Wellington in 1809.* " By the custom of British Armies," he 
wiotey " the Provost has been in the habit of punishing on tlic 
spot (even with death under the orders of the Commander-in- 
Chief) Soldiers found in the act of disobedience to orders, or of 
outrage. There is no authority for this practice except custom, 
which I conceive would hardly warrant it,^ and yet I declare 
that I know not in what manner tliis ^Vrmy is to be commanded 
at ally unless the practice is not only continued, but an addi- 
tional number of Provosts appointed." 

9. The deliberations of the Law Officers on this question 

nised by him were thus made known to the Duke. '^ So far 

as I can recollect any principle," wrote Lord Castlereagh, 

** summary punishment seems to be most clearly justifiable 

when inflicted inaianier on the commission of the oiTence, and 

when the proofs are of a nature to place the guilt of the party 

bevond off doubt. Where time has intervened and the offenders 

have been committed to custody, when the guilt is to be 

collected from the evidence rather than Irom the view, there 

the intervention of a Court-martial seems the preferable course. 

I have not foimd any one who doubted that it would be clearly 

competent for the General Commanding to punish with death 

upon his own view of the guilt; but whether he can delegate 

such a power to his Provost Marshal seems more questionable.'* 

10. The Duke did not, however, flinch from carrying; out 

sommary execution upon Soldiers for breach of the Civil 

Law. In October 1810, he announced, by General Order, 

that he was "concenied to have been under the necessity of 

carrying into execution the determination which ho has so long 

aDnounced of directing the immediate execution of any Soldiers 

caught plundering, and that a British and Portuguese Soldier 

have consequently been hanged this day for plundering m the 

town of Leiria, where they were contrary to order, and ibr this 



' MkT qiK)ie«l, Vol. U. p. tm. • lU. p. <;o.S. 

* Sec Vol. vi. Uur. Dc«i». pi». r)i7-5ls. 
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criminal purpose. He trusts this example will deter others 
from those disgraceful practices in future, and the troops may 
depend upon it that no instance of the kind will be passed 
over." ^ For the suppression of crime he laid down the dutieB 
of the Provost MarAal and his Assistants by General Order 
of November 1811,^ making the Provost responsible for the 
custody of Prisoners, the preservation of good order and disci- 
pline, by his presence in those places in which breaches of either 
are likely to be committed, and by punishing those found in 
the act of committing breaches of order and discipline. His 
summary power of punishment was limited to his own view of 
the crime. His assistants, who were not Commissioned Officers, 
were to exercise these summary powers only when the crimes 
needed such punishment for the sake of example ; but they had 
no power to inflict Capital Punishment,^ even though they 
caught the Soldier in the act of committing an outrage. The 
Provost was to execute his own duty on his own responsibility, 
it being clearly understood that no Officer whatever had a right 
to order him or his assistants to exercise his authority.* 

11. To relieve the Commanding Officers and the Provost 
Marshal from responsibility in these summary punishments,* 
the Government submitted a Bill to Parliament in 1813, 
which (when passed as the 53rd Geo. III. c. 99) authorized tlie 
assembly of General Detachment Courts for the trial of Militar}' 
offenders guilty of Civil offences against the inhabitants of the 
country, but no other amendment in the I^w was made during 
the Peninsular War. The Provost Establishment of the Duke, 
and the powers which these Officers exercised, rested, therefore, 
solely upon the Prerogative of the Crown and the customs and 
usages of the Service as then understood in the Army. 

12. Althon<j:h summary powers of Martial Law were exercised 

• Vol. iv. (lur. Dtsjp. p. 311, and General Ordora of 3rd October 1810, and 
10 JuiK' 1812, Vol.v. p. 704. 

' Vol. V. p. 347, and where an Assistaiit-Provoat waa to bo ap|)oiuted to puniah 
KtrMgjjfkrs, Vol. II. Supp. Desp. 152 ; and aji^ain where the Pmvoet was aent with 
powtn* to extrciso Martial Law by liangiiig. «7>. 247, 322. See Warranto for Oipital 
runirthin<'nt lor Plunder, aiguoil by the Adjutant-General, iZ>. 318-320; Ch. VI 11. 
par. 3, ante. 

^ V<il. vi. pp. 517-518; and t«'e Court-martial trial for puuiahiug without u 
ivrsonul vi«;w, N'ol. xiii. Supp. Desi). !>. 085, 14 ib. p. 8. 

* Vol. 3L1V. Supi.. Doap. 500. ^ 41 H. D. (3),, p. 1271. 
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by the Duke of Wellington throughout the Peninsular War, 

witfaont Parliamentary sanction, it was expedient that, at the close 

of \iy Parliament should give some definite recognition to this 

system of goyeming an Army abroad in time of war ; therefore, 

wlien the late Lord Hardinge became Secretary at War in 1829, 

iod the Military Code was recast, additional powers were given to 

the Greneral in Command : 1st, by the Mutiny Act authorizing 

the assembly of Drumhead Courts-martial^ on the line of march, 

which appear to have been previously used ^ in the Army ; and 

Sndly, by the Crown issuing an Article of War (now the 164th), 

framed on the model of the General Order of November 1811, 

giving definite but enlarged powers to the Provost Marshal, 

to be appointed by the General OfScer or the Crown, for the 

lepreBsion of disorders by summary punishment These powers, 

and especially the latter, came under discussion in the House of 

Commons in 1838, and their expediency was unimpeached.^ 

13. IL As to the whole community (Civil and Military). 

Under what circumstances Martial Law may bo resorted 
to is not a problem to be (iecided in anticipation of the event. 
This was very clearly explained by Lord Castlereiigh to the 
Doke, in the correspondence already adverted to.^ Admitting 
the power of summary punishment, even of death, to reside in 
the Commanding Officer of an Army in the field, ''in what 
precise mode or under what particular circumstances such power 
is to be exercised could not be determined. The necessity of 
the ease could only be the rule, and the jiower must be regulated 
by the conscientious sense of duty and of respousibility." " To 
be efl^ual, it must bo both minmartf and arbitrary ; and there- 
fore, under the British Constitution, it is impossible that such a 
power should be entrusted a 'priori to any man." This accords 
with a recent Circular issued from the Colonial OHice to the 
Uovemors of Colonies on the subject of Martial Law,*^ and may 
be accepted as the Law at the present time. 

14. But, assuming the justifying circumstances to exist, and 



• n Goo. IV. c. 7, SCO. 10; Vol. II. pp. 177, G^J'), GOG. 

« (it'Duml Wall's Cudc, 28 St Tri. pp. 71-151. Sir Thomaa IMoton b Case, 
U 11. U. (3). p. 1273. » 41 H. D. (3), p. 1271. 

• Vol. 11. p. GOG. * Jan. 18G7, prinWtl ^ oi. U. p. GG7. 
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3iicC2&I Law isj be prr^^ikiiaiieiiL it v^«U be an enor to soppoeo 
cbiS Mrlic&zT Lav ^ coi^r^T »;«jr ri iawMi) pot in immediate 
op^rssa.'ft : i^r ILut^ Lav k. js ve IttTe seen, the mnnihilaticHi 
of all ociiifr Lav i CmL or MiiiiaiTi in re^iet^ of the pereons 
spn MZCBL it i^ tL> cfi»afie.^ "^ The imioQ of LegislatiTey Jadi- 
enL aad Ex^ectm^t^ IVv^e? in one Peison is»'* as the late Sr 
Cbttrie^ Xapkf * sipcir expoesa^ it« "^the essence of Martial 
Law.'' or. dt$ the Pcke of Wellington ex{dained to Mr. Stuart 
l^vfaen it v:fe$ :sais!^e!<ted that he dioold gorem Portugal under 
itX *^ it is nehber mone nor less than the wiU of the General of 
the Aimr. He poniahes. either vith or without trial, for Crimes 
either dedaz^ to be sneh or not so declared by any existiDg 
Law or br his own o»dei3L''* 

15. '*It is." SAid the l>uke, on another occasion, *'for the 
authority proelaimiog Martial Law distinctly to lay down 
the rales and regulations^ and the limits according to which it 
is to be carried out."** In the absence of any such specific 



* Ceylon Eridenoe. quoted VoL II. p. 1^. note '. 

« Voi. ii. p. 4i6 of hk Life. * VoL ir. Gar. Desp. p. 24. 

* VoL IL p. 502. The Gorerammt of Ameika. in April 1863, issued instruc- 
tions for the gnidance of their Armies during the War, from which the foUowing 
extracts are taken : — 

** yiariiiH Laie and MHitafy Jurifdiction, 

** I. A place, district, or coontrr ocoupied by an enemy stands, in oonsequenoo 
of the occupation, undt-r the Martial Law of the invading or occupying Army, 
whether any proclamation declaring Martial Law, or any public warning to the 
inhabitants, 1ms been issued or not. Martial Law is tho immediate and direct 
effect and consequence of occupation or conquest. 

"The presenct' of a hostile Army prcxrlaims its Martial Law. 

** 2. Martial Law does not ceaso during tho hostile occupation, cxoept by 
special proclamation onlered by the Commander-in-Chief, or by special mention 
in the Treaty of Peace concluding the War, when tho occupation of a place or 
territory continues beyond the conclusion of Peace as one of the conditions of the 
same. 

" 3. Martial Law in a hostile country consists in tlio suspension by the oocupy- 
ing Military Authority of tho Criminal and Civil Law, and of tho domettio 
Administration and Government in tlic occupied place or territory, and in the 
suljstitution of Military rule and force for tho same, as well as in the dictation of 
j;eiM.'n\l laws, as for as Military necessity requires this suspension, substitution, 
or iliettttion. 

" The Commander of the Forces may proclaim that the administration of all 
Civil and Penal Law shall continue, either wholly or in part, as in times of 
Peace, unh hh otherwise ordered by the Military Authority. 

" I. Martial Law is simply Military Authority exorcised in acconknce with 
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direction, and as better than no Law whatever, the Military 
Code would fornish the Officer with some guide to his modn 
of Judicial Procedure. The Mutiny Act and Articles of War 
tre not, however, ex propria vigore^ in force ; and when the late 
Sir H. Smith was administering the Ga})e Government, ho was 
adrised by the Local Law Officers that Martial Law was a 



the laws and aiiagGS of War. Military oppression is not Martial Law; it is 
the abiue of the power whidi that law confers. As Martial Luw is exercised by 
Military force, it is incumbent upon those who administer it to be strictly 
iniided by the principles of justice, honour, and humanity — virtues adorning a 
Soldier even more than other men, for the very rcnson thut ho possesses the iK>wer 
of hii arms against the unarmed. 

** 5. Martiul Law sliould be less stringent in places and countries fully occu])ied 
and fairly conquered. Much greater severity mity bo exerciseil in placis or 
regions where actual hostilities exist, or are expected, and must ho. prc]>arcd for. 
Its most compk'to sway is allowed — even in the Conimander*rt own country — 
when face to face with the enemy, because of the absolute necessities of the case, 
and of the paramount duty to defend the country against invasion. 
** To save the country is [Miramount to ull other considerations. 
^0. AH Civil and Penal Law slinll continue to take its iLsunl course in tlio 
CDi-my's places and territories under j^Iartinl Law, unless interru])t(.>d or stop{K'd 
byonicr of the occupying Military ])owor; but nil the functions of the hostile 
frOTemment — logislutivo, executive, or oilministrativc — wln'tljcr of a guiu'ral 
proviuoiiil, or local chamcU.T, cease under j^Iartial Law, or continue only with the 
Mortion, or, if deeuied necet^sary, the ]>iirticipntiou of the occupier or invader. 

** 7. Martial Law extends to property and to persons, whether they are subjects 
of the enemy or aliens to that Government. 

••n. The Law of War does not only disclaim idl cruelty an<l Imd faith eoneeni- 
ini; engagements concluded with the enemy during the War, but al.s> tlie breaking 
of stipulations sidemnly contracted by the lH.-lligerents in time of (x-aee, and 
avowedly intended to remain in force in case of War between the contracting 
powers. 

•' 12. Whenever feasible, Martial Law is carried out in irasos of individual 
members by Military Omrts: Imt sentences of death shall be (.xet^nted only with 
the approval of tlie Chief Exi*cutive, provided tlie urgency of the ease.- d(H.'S not 
iH}iiirc a speedier execution, and tlu-n only with tiie approval of the Chief 
Cmuniander. 

** Military Jurisdiction is of two kinds: tirst, that wliich is c<>nfiTre<l and 
drfinifl by Statute : i^econd, that which is derive<l from the Conmiun Law of War. 
Military ofToncCM under the h^titute Law m\\A be tried in the manner therein 
(iin-ctL-d, but Military otfeni-es, whieh do not eonie within the St;itut4S mu^t Imj 
Iritd and punished under tlic Common I^iw cif War. The character of the 
vreiits which exerei-io these jurisdictions depends ujHin the local laws of each 
|«rticular country. 

"In the Annies of the I'nitetl Stat4's the WitX is exer<'is<*tl by C«mrtH-martial, 
•hilerusea which do not come within the *Kules and Articles of War/ nr the 
jorisdiclion conferred by btutute on Courta-martial, are tried by Military 
Cvomisaion.*' 
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"thing distinct altogether from the Military Law created by 
the Mutiny Act and Articles of War," and therefore " that the 
provisions of the Mutiny Act and Articles of War did not neces- 
sarily regulate either the Sentences pronounced by Goorti- 
martial against such Criminals in regard to such Grimes, or the 
Powers of the Commander-in-Chief in regard to the Commuta- 
tion of such Sentences." ^ " In my opinion," said Sir D. Dandas 
before the Ceylon Committee in 1850, " an officer cannot go veiy \ 
wrong who adheres as closely as the circumstances will permit 
him to the mode of administering the Law under the Mutiny 
Act ; and if he will take the latter part of the oath taken under 
that Act, it appears to me to afford him a very safe and honeit 
guide in such a critical casa"* 

16. Martial Law may be the rule of Government till a Ciyfl 
Gt)vemment can be established in (a) a conquered country (as 
in Scinde), or till it can be restored in (2^) a rebellious (me 
(as in Jamaica) : however, controversial questions more usually 
arise where it is used or applied to the latter case (5) in the 
suppression of Bebellion, therefore it will be better to confine 
our consideration to that aspect of the subject in the con- 
cluding paragraphs of this Chapter. 

17. It is seldom that the initiation of a system of Martial 
Law for the suppression of Rebellion receives much forethought, 
and Martial Law may be in operation without any deliberate 
proclamation from the Executive Government of its existenoa 
In ordinary circumstances, a Riot, which the Peace Officers 
iirst endeavour to suppress, precedes it. Then troops are 
cuIKhI in to aid the Civil Power, and act for a time at least 
undor the directions of the Magistrates. From necessity 
or supiuoiiess, the latter may either retire or their authority 
may l>o completely destroyed, so tliat the Military Officer alone 
liius to suppn^ss the Riot and restore Peace. Thus a united force 
of i'onstnbloij and Soldiers, originally arrayed under the Civil 
l\>\vor, in the course of events passes under the Command of 
tlu» Jlilitnry Otlioer, rightly assuming the responsibility — wheo 
tlu» fivil Authorities have shown themselves incapable— of 
upholdiui: l^ublio Oriler. Such, in outline, were the fact3 



' \ ol. \\ \\ ;h»; • QiKvi^xl Vol. 11. p. 163, noU'. 
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of the case in 1780, when the followers of Lord George 
Gordon sought to destroy London.^ The Military, in acting 
without the Civil Power, were so far supreme; but this 
supremacy ceased^ when the Biots were put down, and the 
Prisoners were handed over to, and tried by, the Civil Tribunals 
of the country. 

18. Given the necessity for Martial Law, and a Proclamation, 
though usual as a warning to those thus made subject thereto, 
is not a condition precedent essential to the legality of that 
rule.* In the absence of any definite instructions, either by 
Proclamation or otherwise, the Military Officer called on to 
execute Martial Law would have to depend entirely on his own 
sense of expediency as to the measures which are necessary 
for him to adopt in regard to the public safety. In the 
Canadian Kebellion of December 1837, a Proclamation was 
issued and a definite Letter of Instructions issued to Sir John 
Colbome (then in command) to carry the same into effect with 
a discretion to pardon Offenders ; ^ but the Proclamation, as such, 
gave to the Governor who issued it no authority which he had 
not before : nor did it justify — except from necessity — any de- 
departure from the ordinary rule of Law. "For this reason. 
Quod neeessUas cogit defendity' wrote Lords Campbell and Crau- 
worth (both men who subsequently held the Great Seal), " we 
are of opinion that the prerogative [of executing Martial Luw] 
does not extend beyond the case of persons taken in open 
resistance, and with wh^m, by reason of tlie suspension of the 
Ordinary Tribunals, it is impossible to deal according to 
the rejrular course of Justice. Where the Courts are open, so 
that Criminals might be delivered over to thoni to bo dealt 
with according to Law, thenj is not, as we conceive, any right 
in the Crown to adopt any other course of proceeding. Such a 
Jiower can only be conferred by the Legislature, as was dom^ by 
the Acts passed in con:?equence of the Irish Ki'bcllions of 1798 
and 1803, and also by the Irish Coercion Act of 183;].'*^ 

' Vol. II. p. KW, and Ix-ttere of 1786 printetl at pp. tK)5 ami (j'M\, ami Onlcr 
n^Cmnoil ami ti> llu? Adjutuiit-Gencral, pp. CMMJCO. ^ Ih. pp. Uu-IGS. 

* Sir D. L>und».>4, Oylon, lsr>(), (jiutition oljU, and Opinion of Lonl>j CaiupUU 
*oil CiHiiwortli, Vol. II. p. VSi). Tlic Huino n-iimrk appli(>8 to niidin^ thi; Kiot 
^■tiu iqnliiiury Civil 0>iiiiiiotioiw. S«'o Vol. II. \^\^ Vl\)- i:J2. • Vol. II. p. lui>. 

' A« to thctfc, bcv ilic i'uotd bct out. V(»l. II. pp. 108-174, 001, 002. 
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19. " In time of Peace the exercise of Martial Law in point 
of death is declared Murder,"^ wrote Lord Hale, at the close of 
1700 : nor do his words need qualification in this century. A 
Military OflScer having Prisoners taken in the Riot should hand 
them over to the Civil Power, if existing ; but, if not existing, 
then his responsibility is to execute Justice in the best manner 
that the circumstances afford him the opportunity of doing, 
by Civil Tribunals, if they can be convened,^ or by Courts-martial, 
if those Courts only can be summoned. " When it is impos- 
sible," said the late Sir James Mackintosh ^ " for Courts of Law 
to sit or to enforce the execution of their Judgments, then it 
becomes necessary to find some rude substitute for them, and 
to employ for that purpose the Military, which is the only 
remaining Force in the Community." 

20. Such necessity arising for the trial of Civilians by Courts- 
martial, the Commanding OfiScer will be careful to oompoee 
those Courts, of Men (Civil or Military) whrtse experience and 
character afford to the Criminal the best security for the exer- 
cise of a sound judgment and discretion in the most solemn 
function of Judicial Administration which they as Judges are 
thus unexpectedly called upon to discharge. The Court should 
be formed as near to the model of the highest Criminal Court 
as possible : it should proceed upon charges based on the known 
Criminal Law, and upon sworn evidence given in the presence 
of the Accused. What he has to say in his defence should be 
patiently heard, and a Eecord — complete so far as circumstances 
will permit — should be made of all the Proceedings. The ana^ 
logy of the Military Code is to be followed (as we have seen) 
not as binding, but as directory ; for the Jurisdiction of the 
Court is to be upheld, not by the authority of the Mutiny Act, 
but by the supreme power of the Executive Government to 
administer Justice at all times. 

21. There is little fear that a British Officer, though he may 
be empowered to do so, will ever desire to invent either Crimes 
or Punishments against a Prisoner, but the reader may b& 
reminded that both should usually accord with the knowm 



' ricas of the Crowu, Vol. i. p. 500. « Vol. II. pp. 499. 502. 

' Vol. 1. p. IGJ. 
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Criminal Law. The method of trial cannot aggravate the 
guilt, nor ought it to increase the just Punishment of the 
Ofiender. \Vhere, however, obedience to Military Orders is of 
vital importance to the Public Security, then disobedience is 
essentiallv a Criminal Act^ 

m 

22. If it should so happen that a part only of a country is 
under the ban of Martial Law, as was the case in Ceylon ^ in 
1818, and in Jamaica^ in 1865, then, as Crime is Local, care 
Bhonld be taken that the Offender should be arrested* and tried, 
and the OflTence should have been committed within the area 
where Martial Law prevails. 

23. Neither can (it is said) a Proclamation of i\[artial Law 
have a retrospective operation.* If this view be correct, then 
the offence must have been committed after the Proclamation 
was issued, and of course must be tried before the same is 
recalled. 

24. The remedy here — as in the other cases of usurped 
jower — is an appeal to the Common Law Tribunals of the 



* In anticipation of the landing of an cncmv in Ireland, the I)iikc of Wclliiipcton 
wnite thns, in December IS07 : — 

^The next thing to do is to proclaim Martial Law all over the country ; tlu> 
(jbjert of thid proclamatiun ixrill be not to subject the people to Military lioen- 
tinnuicM, bat to oblige them to obey, and to make it criniiiiiil to (li.so)>ey the orders 
«if tbc General, or other Superior OfQcers commanding in the dilfrrent districts. 
" The orders must bo :— 

** Ist To prevent any man from leaving his house bi-twcen sunset and sunrise 
vithnat a jabs, except Justices of the Peace and those attending them to enforce 
the obedience to the orders of the Genend. 

• 2Dd. To oblige everj- man to post upon his door the list of the names, and the 
•leKription of the persons in liiH house. 

**3id. To make this master responsible that those pi^rsons are in his house at 
night, nnleflB lawfaUy absent. 

"ith. To prevent any number of persons beyond ten from assembling at any 
toe in any place 
^Mb. To oblige aU persons to give up their anns. 

"Cth. To force the supply of provisions and transport for tlie service of the 
Anny. 
■7th. To prevent their being BUj)plic<l to the enemy. 

"The Commanding Officers must be held resivonsihlc for the conduct of their 
^'^ as well in the iwrforinancc of this f*art of tlieir duty ns of all others.'* (Irish 
^H- p. 209. and see p. 280.) 
' Vol. II. p. 501. » lb. p. 492. ^ Ih. p. 405. 

* Koetlie Opinions of Loril AbingiT, Sir N. Tindal, and lionl Lyndhurst, given 
>> Uie Debate of 1826, quotfil Vol. II. p. ISO. 



IQO Martial Law. Chap. XL 



liealm, if they should be existent and to the Civil Government if 
sufficiently restored to enable their orders to be obeyed. In 
Wolfe Tone's Case, the appeal was not made in vain ; and the 
Judgment of Mr. Justice Davis, delivered in the Supreme Court 
of the United States during the December term, 1865, in Ba 
Lambdin P. Milligan, upheld the supremacy of the Civil Tri- 
bunals in all cases where they were open, and in "the un- 
obstructive exercise of their Jurisdiction." * 

25. Nor is this the only appeal that can be made to those 
Courts; for there the Military OflScer may be arraigned to 
answer with his life for the oppression or cruelty (if any) with 
which he may have carried out his extraordinary powers. In earlier 
cases, where the Crown had received honest service from Officers 
(Civil or Military) serving either at home or in distant Depend- 
encies, their acts in support of the Crown against a rebellions 
Community were adopted as those of the State, and a Nolle pro- 
sequi was entered to protect them against legal prosecution from 
those whose name may be Legion? More recently, a different 
policy has been initiated.^ Those charged with wrong in the 
Civil or Criminal Courts here are to meet the Indictment or 
Suit upon their own responsibility, either alone, if Governors, or 
with the aid of a Public De|)artment, if Military Officers ;* but, 
anyhow, they must either propitiate their adversaries or take 
the chance of what a Grand before, or a Petty Jury after, a 
public trial may determine. 

26. How such an accusation is to be met is not at present 
within our legal experience to detail. An executive Officer, 
resting his authority upon ** Martial Law," must (I presume) be 
prepared to show that it was declared not only de facto but also 
dejure ; for otherwise, indeed, any usurpation might be tolerated* 
That done, his acts must be justified as coming within the limit 
of his authority, and, therefore, he must transfer by legal 



» No. 350, Certified Copy of Opinion, p. 9. « Vol. II. pp. 131-136, C15. 

> Vol. II. p. 177. 

* Colonel Nel»on, in tho JnmaicA Caao, wns nrrrsted by a IV)W Street Warniii* 
granted under 11 & 12 Vic. c. 42, sec. 2, and 24 & 25 Vic. c. 110. sec. 9. Se^ 
Keg. V. Vaughan, 9 B. nnd S. p. 340. • Vol. II. pp. 152-155. 
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evidence all the incidents of Eebellion from, it may be, a dis- 
tant Colony to the arena of Westminster Hall. Whether all 
the links in the chain can he completed is the risk upon which 
his safety depends, unless, indeed (as in a recent case) his fellow- 
oonntrymen, who are sworn as a Grand Jury, afford him pro- 
tection. 
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CHATTER XII. 

COURTS OP INQUIRY.^ 

1. In entering upon this Chapter, it is essential to divide 
subject of it into two Sections, and to consider — 

Ist Commissions or Courts of Inquiry held by order 
of the Crown or a Commanding 0£Scer under Prerogative 
Authority only. 

2ndly. Such Courts as are held by the like order, but 
under Statutory Authority given either by the Mutiny or 
some other Act, and exercised by Articles of War, or 
Regulations put forth (under Statute) by the Crown, 

treating of these according to the order in which they are thus 
presented to the reader. 

1. As to Courts of Inquiry held without Statutory Authority. 

2. In a previous Chapter I have endeavoured to show that- 
after the Mutiny Act had sanctioned the infliction of Capital 
Punishment by Courts-martial for specific crimen, the same 
Tribunals continutnl (as theretofore) to exercise an inferioi 
authority in other matters not embraced in the Act That, ii 
fact. Courts-martial oxennstxi and were constituted under Statu 
tory, for st^rious crimi^ and under IVerogative Authority, fo] 
lesser ones, or for such acts of omis^ou or commission as wen 
scarivly crimes at all. In the piiHrwss of Legislation thu 
IV^n^tive Authority Ux^me al^^rbeiU by the provisions a 
the Muiinv Act Kansr extendtxi to mixed matters of adminis 



A* 10 ^^nend AutKNrily \^f iho»^ Ov>ttit* i»i>e Chk^ Biroo KWIt's jnd^nnefit u 

O t^r 1 « in l>ft«kin.< r, K.>)ftbv. S I. It iQ. R> :i^-S?L aad the mndk 

"•ii m in the Afn»T» Ai'^v K Siv YU, furti. wtA in Ike X^tt, Ad 
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tration and discipline, but that, as this absorption was gradual, it 
is not easy to determine in what year or period the practice 
originated of summoning (1) Courts-martial under the Mutiny 
Act, to exercise the functions of Courts of Inquiry, or (2) 
Courts of Inquiry under the Prerogative, to exercise that 
Jurisdiction. 

3. The truth of these remarks will become more apparent in 
tracing the history of these Courts ; for in the earlier period of 
their use they appear to have been summoned as Courts-martial 
to examine (as Courts of Inquiry now do) into the truth of 
allegations, and to report on the matter of fact, with the 
opinion of the Court thereon, for the assistance of the Sovereign 
or the General Officer in Command of the Army.^ In exercising 
these functions under this authority, the members probably did 
» with the same efficiency as they would have done had they 
been sitting as Judges on a Court-martial, — as then, and for 
many years later, no coercive power was possessed by a Court- 
martial over any persons to compel either their attendance or 
their testimony as Witnesses.^ Therefore these Courts — either 
Partial or of Inquiry — did not so essentially difler from each 
other, when, as now, the first rests on Statutory, and the other 
(save the Courts which will be specially referred to hereafter) 
on Prerogative Authority only. 

4. Neither must the method of governing the Army then 
in vogue by the confidential Reports of "General Officers"^ 
(advising the CVown through the Secretary at \\'ar) be over- 
looked in this question. William III., at an early period of his 



' Thii letter t<> Mr. Byde (us to whoso appointment jus Judge Advocate, see 
YuLH. p. 360. note*) is taken casuidly from the War Ollice lA-tter Book (138), 

P- 16»*, lor Ulustration : — 

'' Wliitolmll, 17th Murch 1708-0. 

"Sib, — By Her Majoaty's direction, I send you tlie onel<»s'd Tetition of I.ieut. 
^*Alan Mackint.wh of y* Lonl Mark Kerr's Kegt., with hi.s Lordnhip's answer ; 
■*! tin to tigrdfy to you Her ])leasuro that you sununon u Court Martiull on 
^turday morning next to examine tlie allegations of tho said Petition, and to 
tj«rt the matter of fact with their ophnon thereupon, that the Mime may Im; lay'd 
•^fore Hiii Gnuv the Duke of Marlbi»ro' on Monday morning nrxt. 

*' I am. Sir, 

•* Your most humhh* Servant, 
•"To Thoa. Byde, Esq." " R. Wali-olk. 

• Chap. VIII. par. 47-40 anU-. ^ As t«. the.st', wi- Vol. II. pp. 2:)7, 'Xu. 
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reign, constituted such a Board/ and in tliose of his successore 
resort was had to this advice by the establishment of a permanent 
Board of such Officers. When, however, matters needed the 
special investigation and advice of other experienced Military 
Officers, a Royal Sign-Manual Warrant was issued (under the 
countersign of the Secretary at War) to the Judge Advocate 
General, requiring him to summon those Officers who were 
named therein, as a Board of Inquiry. The first of these Special 
Warrants, so far as I can trace, was (not that which is usually 
cited as such in Sir John Mordaunt's^ (1757), but) that in Sir 
John Cope's case (August, 1746), under the countersign of 
Henry Fox, afterwards Lord Holland.^ 

5. The disasters of Sir John Cope at Prestonpans are pro- 
bably known to most readers, and to many from the pages of 
the noble and accomplished historian of the Eebellion of 1745- 
After the close of it the king " thought proper to direct a Board 
of General Officers to examine the conduct, behaviour, and 
proceedings of Sir John Cope and Colonel P. Lascelles, from 
the time of the breaking out of the Rebellion until the action 
was over at Preston, near Seaton ; and likewise into the condocU 
behaviour, and proceedings of General Fowke, from the time ha 
took the command of the two Regiments of Dragoons, then ip 
Edinburgh, until the said action was over, which happened on 
the 2nd September 1745." He did so, by naming General Wad€ 
as President and four liieutenant-Generals * " as a Board," with 



» Chap. IX. par. 4 ; and WUliam III.'s Warrant of the 18th February, 16M-5, 
was addressed to a Board of General Officers (of whom three were to be a qaonmi J 
for the redress of grievances in the Army. They were to sit twice a week, o« 
oftener, " at the Great Chamber in our Horse Guards at Whitehall,** that cooi- 
plaints might be made. They were also to inquire into the behaviour of th« 
Officers and Soldiers in reference to their payments or any other matters, and 
to refer such cases to Court-martial as they saw fit, and to report extraordiiiaiT 
cases to the King. 

The Board was then required to consider of and make such " Rules and Begdr 
tions for the better government of our Forces " as should seem meet for tltt 
King's approbation. The concluding paragraph is in these words : " And oar 
Judge Advocate of our forces or his deputy is at all times to give his attendance 
at such meetings, and to receive and observe the directions of our said oiBoert tf 
the duty of his place may require." * ' Form in Appendix V. of Tytler. 

* Mis. Bk., pp. 12, 13. * Guise, Lord Cadogan, FoUiot. Duke of Bichmond. 



* P. 126 of CM. Bk. (114). 



Chap. XII. Arnty Administration and Government, 1 95 

authority to snmmon ^ such witnesses as should be able to give 
testimony touching the conduct, behaviour, and proceedings of 
the said several Officers," '' strictly to examine into the matters, 
and to report the state thereof as it should appear to them, 
together with their opinion what is proper to be done there- 
npon.** 

6. These instances — that in 1708 and this in 1746 — ^furnish 
a type of each class of case, for which, first in the '* adininistra- 
tion" and then in the "government" of the Army, Courts of 
Inquiry have been used. No doubt^ in either the principles 
of the Common Law are violated ; for " Commissions or Courts 
0&I7 to inquire are against Law," because, as stated by Lord 
Coke,' a man may be (1) unjustly accused, and shall be without 
remedy, or (2) defamed, and not have any traverse of it. The 
MOitary Law does not, however, profess to follow the Common 
Law, or the necessity for it would altogether cense. 

(1.) In the Administration of the Army. 

7. It may readily be supposed how frequently the necessity 
nost arise for information from a Regiment or Station u}H)n 
daims put forward against the public;'^ nor less frequently 
does the same necessity arise out of other ordinary matters of 
Administration. To satisfy the requirements of the Finance 
Hinister responsible to Parliament for the disbursement of the 
poblic treasure, this information is often obtained through the 
agency of a Court of Inquiry, which at his instance is assembled 
to examine into the facts, to report upon the circumRtanees, and, 
if called upon so to do, to ofl'er their opinion on the nature ol' 
the claim, or upon the incidents out of which the same has 
arisen. In this manner very many matters arc adjusted wliit-li 
otherwise would lead either to adverse judicial investigation, if 
the claim were just and yet ignored, or to fraud, if |>ut for- 
ward (with success) to impose ui)on the public. To cut oil' 
the Finance Minister from this aid to his Administration is a 



' Commiwion of Inquiry, 12 l-nkc^ lt(>p. p. :U. 

' Boanlri for invcHigating rlaiiiiM lor Vv^ k\K iiriiis, iu'c^^iitmneiits on MTvioit 
ramiah kn Uliutnitk»ii. Hci' Vol. II. {ip. 115 »n<l (■. <>. of ITitli DccrinlH-r ISI I. 

o 1 
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suggestion scarcely consistent with the ofScial experience of 
those by whom it has been made. 

(2.) In the Government of the Army. 

8. Consistently with the public safety, the Army can only be 
governed by absolute power being vested in the Crown ; ^ wWch, 
when occasion requires it, must be exercised summarily, and, may 
be, silently, against the status of OflBcers and Soldiers. Instant 
dismissal of individuals, or prompt disbandment of Eegiments 
without cause assigned, is an exercise of power which must be 
lodged somewhere, and by our Constitution it is confided to the 
Crown as the supreme power in the State. Out of this may arise 
— upon occasions felt by a conscientious^ Minister — the neces- 
sity of previous confidential inquiry before this power of annihi- 
lation is exercised against those represented as obnoxious to 
discipline. Civil as well as Military. Or again, as the Criminal 
Law of the Army can only be put in force against an Inferior 
by a Superior OflBcer, cases may arise in which the facts aie 
not so patent, or the source of information so impartial, as to 
satisfy the latter Officer that justice demands a Court-martial 
trial upon the accused. 

9. In these or any similar cases, whether for the ** Administra- 
tion" or "Government" of the Army, a Court of Inquiry. being 
summoned, the members, though unsworn to secrecy, discharge 
according to the rules of Military, a function analogous to that 
of a Grand Jury in Civil, procedure. No disclosure is made 
of the Evidence voluntarily adduced, nor are they required to 
arraign the supposed culprit before them. To throw their 
proceedings broadcast before the world, for any motive, is to sow 
dissension, and often to fix a stigma of blame upon one or more 
Officers who may never have heard of the evil imputed to 
them. " The true conception of a Court of Inquiry," said 
Mr. Windham, " was of persons delegated to inquire into the 
circumstances of any transaction for the purpose afterwards of 
advising His Majesty confidentially whether there was ground 
for submitting the matter to Judicial Inquiry. They were 



» Vol. n. pp. 40, 118-123, 328. « See Adyc's Remarks, p. 78. 
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advisers, not judges; or if judges, only whether the matter 
OQght to be submitted to judgment. As analogous to a Grand 
Jury, they ought to keep their proceedings secret; and as a 
secret tribunal, they were to determine whether they would 
advise His Majesty to try his Officers." Then, speaking of the 
<ip«i Court of Inquiry upon the Convention of Cintra, of which 
the Duke (then Sir A. Wellesley) so bitterly complained, he 
blamed the Ministers for having '* conceived and brought foilh 
that monstrous production unknown to our Laws and usages, 
an open Court of Inquiry — a show of trial without the reality." ^ 
*A Court of Inquiry," wrote Sir Charles Napier,^ no mean 
authority on Military Law, ** ought generally to be a closed 
Court; no one allowed to enter but such individuals as are 
called for, and who, being privately examined, are sent out. If 
any person happens to be accused of misconduct, he is called 
npon for his statement of the matter in liand like any other 
penson : he may either appear or refuse to ap])ear as he pleases,^ 
unless ordered . by superior authority, and either answer any 
questions put to him, or refuse to answer. The Court may 
other communicate to him what has been said, or refuse to 
communicate what it has elicited ; it does what it deems best 
suited to obtain information on which higher authority can 
lafely act. It is generally objectionable to make a Court of 
Inquiry an open Court." * 

10. This is imquestionably the view taken by the Common 
Law Tribunals of these Courts. As against Officers in the 
Army their function is admitted ; * while, on the broad rules of 
public policy and convenience, matters secret in their nature 
—involving delicate inquiry and the names of persons — stand 



« 12 U. D. (O. 8.) pp. 930-940. 

' UmbiJUh, 17th Nov. 1841). Records of his Indian Command (MawHon, 
Ulcutta, 1S51), p. 59 ; do bad book fur the perusal of one interestoil in the view 
vliich a Military Magistrate entertained of his duty. 

» Vol ii. Ad. Op. p. 162. 

* The oonvenmg authority decides this and other methoils of procedure, lu 
Smenrille'ri Case, Vol. xxvii. Pari. Pap. p. 443 (1831-2), legal advi;^^rs attended a 
rioted Court, and gave written uudertukings not to publisli the pruct^'dings. The 
J. A. G. peraonally attended to conduct his Case, as he did the Chelsea In()uiry 
in 1856. 

* Uooie r. Bcntiiick. 2 Bru. and Bing. p. IGl. Dawkin^ r. Uokeby (error) 
9 L. U. (Q. B.) p. 2G«. 
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protected from publicatioiL Their finding ia, in facty adyiee 
and information confidentially giTen to the Grown or Grenend 
Officer, in furtherance of the exercise of a public duty upon the 
result of such inquiry. 

11. The extraordinary circumstances under which the Chelsea 
Inquiry^ was held in 1856, obliged the Ministers to depart 
from tl)eir original intention' of haying that conducted as a 
confidential inquiry. Having submitted the Military efficiency 
of the Greneral Officers in the Crimea to the decision of two 
gentlemen 

" That never set a squadron in the field. 
Nor the division of a battle knew," 

and laid their ex parte statements before Parliament without 
the knowledge of those Officers to whom blame was imputed, 
puUie inquiry then became ineyitable — an exceptional pro 
ceeding, which has not however varied the ru/e, viz., that the« 
are confidential inquiries.' 

12. Accepting the "analogy drawn" by Lord Chelmsforc 
"between Courts of Inquiry and Grand Juries as perfectl] 
correct," * it is clear that there is and should be no trial of ai 
accused person, nor has such (if any) person a loe%is stand 
before the Court, either to interfere in the proceedings, or to b< 
present throughout, or to note down, if permitted to be present 
the statements made for the use and information of the Crowi 
either for or against him. All public servants, Civil or Military 
no doubt are bound by the law of obedience to attend, if callec 
upon to do so, where a Court of Inquiry may be summoned t< 
meet. Being there, they speak not as sworn n^dtnesses, but ai 
persons offering such information as each in his discretion seei 
fit to tender ; for the Court has no power to swear or to punisi 
them as witnesses for contumacy or silence.* Such informatioi 
as may be thus collected is, for convenience, arranged in th( 



* Roport of Board of General OflScers, printed by command, 1856. 

2 Contrast Lord Palmenston's Speeches on 21 at and 28th Feb., in 140 H. R (3) 
pp. 1052, 1480. 

» The Case of Navul Courts of Inquiry, discussed in April 1868, 170 H. D. (3) 
pp. 381-395. « 170 H. D. (3), |i. 895. 

» Sec C. M. Rop. qu. 4276-7, and Ch. Bar. Kelly's Judgment in Dawkins f. 
Rokeby, 8 L. R. (Q. B.) p. 266. 
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Hme form as that need by a Court-martial ; ^ each member 
figning the Report, which is sent to the Conyening Authority 
throogh the President. 

13. The ultimate use which is to be made of information thus 
obtained involves very different considerations. Before any one 
» prejudiced by the result it Mould ap}>car desirable, if not 
demanded by Justice, that the substance of the charge 1h^ 
commonicated, and an opportunity of explanation be afforded 
to him ; while, on the other hand, to disclose — as in a late case 
was done — all the proceedings of the Court ^ to the offending 
Officer is to violate the fundamental condition of secrecy under 
which the servants of the Crown were inducovl to record their 
opinions either as members or as informants of tlu' Court. In 
this matter the Crown or Executive Officer, having formed a 
Court and invited information, is bound to withhold ^ the Rtvord 
fiom publication; for a disclosure too frequently exposes those 
entitled t-* this protection to a merciless persecuti<^n from tlio 
offending Officer whose conduct has been under investigation.* 

l-L Whether these Courts should bo recognized bv the 
Mutiny Act or Articles of War, and, if recognized, have t»x- 
tended powers given to them, is a question which 3Ir. Tytler 
tiised in his 'Essay upon llilitary Law/*^ Since then u S<vn^- 
tary at War has desired that their proceedings should l>e 
judicial, and their investigations carried on under th*^ sanetion 
of an oath.* W^ith the exception of what will be mentioned in 
the concluding portion of this Chapter, nothing has b(»en done ; ' 
nor is anything so much needed as definite instructions as to 
the method in which these extra-judicial inquiries should be 
conducted by the Court, and as to the rules by which Jlinisters 



' L B. pur. 786, jfHw<. ' 170 II. I). (:0 ]). HSJ). 

» Bcatrion r. Skene, 5 IL niitl N. p. 8:W; and Vol. I. p. 18i». 

* In Dirluon'B Case, an Attorney ami shorthuiul writer wirt' ii<liiiittril to nttciHi 
tLe Inquiiy, and a flood of litigation oviTwhclnuiii all tho scrvantH of tin* ()|(»\m), 
rrom the Secretary of State down to tlut G>l«ini'l of th«> Ur<:iint nt. (|)irk.s'>ii v. 
Wilton. 1 Foift. and Fin. p. 419 ; Same r. ConilM-nnon'. W ih. p. 527). In l)ii\vlii!i>' 
Caife, the eame thin^ happemnl, and witli tlio muho rf^iilt. DuMkins r. Ifokriiy. 
4 A. p. 80C. Same r. Pawklt, I) B. and S. p. 70S : still ixndinK. 

* Page 348. • Co^e, and lAwOrtU-errt* KrjHHl.s in ISO:;, Vol. 1. jip. .Ml .mO. 

* Aa to Naval C-ourtM of Impiiry undrr tin; Men*lunl Shipping Act, 17 \ \^ 
Vic. c. iW. »cc. 200-2GU. 
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as Privy Councillors should be guided in using the information 
thus aflforded to theni.^ 

II. As to Courts of Inquiry under Statutory Authority.* 

15. In entering upon the second division of the subject, it 
may be convenient to enumerate the several Courts, Boards, or 
Committees of Inquiry that are authorized to be assembled under 
Articles of War or Statute with reference to Military Law or 
Procedure. 

Ist. Under the Articles of War, one or other of these may be 
assembled to inquire, and then 

(a) To report on Wounded Officers. 
(6) To report on Discharged Soldiers, 
(c) To report on a Soldier's Bodily Injuries. 
{S) To report on a Soldier's Desertion, 
(e) To report on a Soldier's Claims. 

These generally relate to the Eegular Army ; but when other 
Forces are subject to the Mutiny Act, these provisions of the 
Articles of War would in some measure be applicable to them. 

2ndly. (/) Under the Regimental Debts Act, for the collection 
of the assets, &c., of a deceased Officer or Soldier on Service. 

3rdly. {g) Under the Volunteer Act, 18G3, to report oi 
matters submitted by the Convening Authority. 

1st. Under the Articles of War. 

16. Courts or Boards of Inquiry are not referred to in th 
3Iatiny Act ; but, since the year 1829, the Articles of War bavi 
directed the assembly of these Tribunals for the several specifi 
purposes which I have previously enumerated. As no altera 

*%e Law has been made with regard to two of th 
^ established, it mav be convenient to treat of thei 

ner preface. 
'^jon referring to Article 88 of 1830, which is idei 
'■'^S in the Appendix, it will be seen thai 




.rtry of State, ae*^ V.I. II. p. 730. 

Coiirta niay be given in Evitiencc wsa tlMciUtte 
r. J.»hn. 2 Bain Kep. 215 ; Fox r. Wood. 1 Ravi 
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* for the purpose of securing a provision for life to any OflBcer 
wounded before the Enemy, the Secretary of State may convene 
a Military Medical Board of not more than five nor less than 
three Medical Officers, to inspect and report upon the state of 
the Officer's wound. The Article supposes the Board to be 
cognizant of " the Bules and Eegulations for granting Pensions 
to Wounded Officers," inasmuch as the "Declaration" (which 
each member is to make in the presence of the Wounded Officer) 
requires him impartially to inquire into and give his opinion 
on the case according to the true spirit and meaning thereof. 
They, like the Judges of a Court-martial, are sworn to secrecy, 
and their Keport goes through the Director-General of the 
Army Medical Department to the War Office, for official use. 

18. (b) Upon referring to the 87th Article of 1830, which 
is the same as Article 166, it will be seen that " to secure 
to the deserving Soldier when discharged '* a provision propor- 
tioned to the length and nature of his service, and to enable the 
Chelsea Commissioners to carry out " the Bules and Regulations 
for Pensioning Soldiers,'* " the services, conduct, character, and 
cause, of the discharge" of every Soldier are to be ascertained before 
a Kegular Board, to be held for the purpose of verifying and 
recording all these necessary particulars. The Board is to 
consist of three Officers; the second in Command being the 
President, and the two next Senior Officers on the spot being 
members. Every Military person who may be summoned by 
the President is to attend and give to the Board such informa- 
tion as he possesses on the subject of the Inquiry. The duty of 
the Board is ** restricted to the faithful and impartial record of 
the Soldier's services and conduct at the close of his Military 
career,'' and they are to be governed in the discharge of it by 
the Pension Eegulations (which are to be produced before the 
Board), and by the ** Declaration " (which each Member is to 
make in the presence of the Soldier whose case is under 
inquiry) upon honour duly and impartially to inquire into the 
matters brought before them ; and, in doubt, "according to my 
conscience, the best of my understanding, and the custom of 
the Service in like case's." 

19. (c) The interests of the Officer and Soldier having Ix^en 
thus protected by Lonl Harding**, l»y whom these arrangements 
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were initiated, he — ^not unmindful of public interests, nor igno- 
rant of the frauds that were then, as now, not unfrequentlv 
practised against them — directed an inquiry by Court-martial 
(but which is now to be otherwise conducted), to detect malin- 
gering or self-inflicted injuries. On turning to the 82nd Artide* 
in the Appendix, it will be seen that whenever a Soldier, 
either on or off duty, shall become maimed, mutilated, or in- 
jured (except by wounds in action), he shall be forthwith 
brought before a Court of Inquiry. 

20. The manner in which this Court is to be formed is not 
prescribed; but the purpose of it is to report their opinion 
whether the maiming, mutilating, or injuring was occasioned 
by design. If they report it as occasioned by the designed and 
wilful act of the Soldier (or by any other person at his instance) 
to render himself unfit for Service, then he is forthwith to be 
brought to trial before a General or District Court upon the 
charge of disgraceful conduct ; and the proceedings of the Court 
of Inquiry are to be sent up (through some circumlocution) to 
the Chelsea Commissioners for their guidance upon the Soldier's 
ultimate discharge and application for Pension. 

21. (3) Another inquiry was originated by Lord fiardinge 
in the Articles of 1829,* which is now directed to be carried 
out under 167th of the present Code. The Article as origin- 
ally framed, and as it continued till the year 1857, autho* 
rized an inquiry which — not being made on oath — was of litUe 
value other than as a Begimental Becord of a Soldier's absence 
or Desertion. In the latter year, however, the Article was so 
altered as to supply in some degree what the Duke of Welling- 
ton ^ thought so essential, viz., evidence recorded of a feet 
which should be judicially accepted, though the Witnesses did 
not appear before the Prisoner at his trial. 

22. Upon reference to the Article, it will be seen that, after a 



* In 1830 this Art. was 41, and in 1840 it was 40. In 1847 it was 82, and so 
continued till 1858, when a C/Ourt of Inquiry was substituted for a Court-martial 
in the preliminary investigation. 

« It was 89 in that year, 82 in 1830, 147 in 1857, when the Art. was esaentiaUj 
altered in iU effect by amendment; then 171 in 18(30, and 107 in 18G9, when the 
inquiry was to be made after twenty-one days' absence, and not after two months', 
as theretofore. ^ Chap. IX. par. 52, afii«. 
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Soldier has been illegally absent from his duty for twenty-one 
dajgyg Conrt of Inquiry, consisting of three Officers, shall forth- 
with assemble, who are empowered to examine Witnesses upon 
oith respecting the fact of such absence ; ^ and, having received 
. proof on oath of the fact, they are to declare such absence and 
tlie period thereof, and the Commanding Officer is to enter a 
Beoord of such absence and declaration in the Begimental Books. 

23. Looking at Desertion as (it formerly was) a serious 
oflbnce, punishable either by death or penal servitude, the effect 
which the Article gives to this entry is open to controversy ; for, 
flhoold the Soldier not surrender, this Becord has the legal 
effect of a conviction for Desertion, or, upon his surrender and 
arraignment, is admissible as evidence of Desertion, upon which 
—proof of identity being given — the Soldier may be found Guilty. 

24. («) I have before remarked^ that the Articles of 1672 
provided for the redress of wrongs inflicted by the Superior upon 
the Inferior Officer — the remedy given by the Articles of 1717 
being*'' Justice done to the Complainant at a Begimental Court- 
maitiaL"^ The same provision continued until the year 
I8(K), when Article 13 in the Code was altered as it now 
stands— /ro9i» a Court-marfiaZ to a Court of Inquiry — the sub- 
ject of investigation being, as between the Soldier and the Com- 
plainant, a matter '^ affecting Pay or Clothing." At no time was 
the deciflion of the Regimental Court final, but either of the 
dissatisfied parties could appeal (as now) to a General Court — 
at the risk of Punishment being awarded by such Court, should 
the Appeal be pronounced groundless and vexatious. 

2ndly. Under the Begimental Debts Act, 1863. 

25. In all the Military Codes,^ from the earliest to the latest, 
some provision has been made for the collection and distribution 
of the effects of the Deceased Officer and Soldier. In our 
Blodem Code this provision was found in the Articles of War 
(supplemented by some provision in the Statute Law) until 



* And the dofioicncy of kit, which is not material for the present 

s Chftp. I. par. 34 ; and Cluip. VI. pir. 13. ' Art. 19. 

« In 1639, Me Vol. I. p. 438. In 1(542, t&. p. 444. In 1066, 1*6. p. 448. In 

1672, Art 70. In 1686, Art. 59. In 1717, Art. 45. In 1872, sec 98; see Chap. 

II. pan. 32 and 35^ and App. L. itoti. And sec Grant r. Gould, mi>. 
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1863, when the Act (which is named at the head of 
paragraph) was passed for that object. 

26. (/) Upon reference to its proTisions and to the R^;iil»' 
tions pnt forth under the authority contained in the Act (whidi 
will be found in the Appendix I) it will be seen that, on the 
death of an officer or Soldier on Servicey a Committee of Officen^ 
as prescribed by the Regulations, is to be appointed by the Gmh- 
manding Officer to secure his effects, and to make an inTentory 
thereof, and an account of his Debts and Credits. The doty 
here imposed is Statutory, and each Officer is responsible to 
those interested in the Deceased's estate for their acts of omissioQ 
or commission, so far as either may justly become the subject 
of complaint^ The Comtteemi haTe a prior title to the 
Deceased's assets against all other claimants, until the preferen- 
tial charges be paid or their authority superseded by the 
Deceased's widow or next of kin, in the manner which the 
Act provides. Whether or how far this Act may be held to 
apply to Officers or Soldiers, other than those of the K^ular 
Army, has not been determined, but its provisions are obviously 
intended to meet the case of persons dying in places beyond 
their ordinary domicile. 

3rdly. Under the Volunteer Act, 1863, and Regulations. 

27. The only Statutory provisions having reference to the 
Auxiliary Forces are those which are contained in the Volun- 
teer Act, 1863, and in the Regulations put forth under that 
Statute. Resort has not unfrequently been had to the assistance 
of these Courts to aid the Lord Lieutenant in the general 
administration of the Volunteer Force. 

28. (ff) By reference to the Act and Regulations printed 
in the Appendix,^ it will be seen, first, that the Lieutenant of 
the County might, and the Crown now may, assemble a Court 
to inquire into any matter relative to the Coqw or to any 
Officer or Volunteer, and to record the facts and circumstances 
asceilained on such inquiry, and, if required, to rejwrt on the 
same for the information and assistance of the Crown. 

2ndly. That the Commanding Officer may, in like manner, 

• Vol. I. j.. 213. = Appcudix M. 
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MRemble a Conrt to inqnire into any matter relative to the 

Corps or to any VolwUeery not being a Commissioned OflBcer 

of the Force. 
Neither of these Courts can administer an oath,^ and each 

must be giiide^l in the discharge of its duties by the Begulations 
pot forth and printel elsewhere. 

29. With regard to these Statutory or quasi-statutory 
Conrts, the purpose and method of their inquiry must be 
strictly confined to the terms of the Statute or Article under 
which they derive their authority. Where directed to summon 
Witnesses, the Courts are competent (I apprehend) to swear* 
them and to take their testimony as of record. Each Court 
should also be constituted as directed, for the Jurisdiction and 
Finding (as in d) would othenviso be void. In cases where 
the inquiry is preliminary (as in c and e), the discretion which 
is given by the Articles would not be so narrowly watched. 

30. In concluding this Chapter, it may be well to remark 
that the inquiries embraced in this division of the subject, 
some of which partake of the nature of Judicial proceedings, are 
not all to be considered as secret or confidential in the same 
sense as those words imply when used in reference to inquiries 
treated of in the first Division. For where persons give their 
testimony under the sanction of an oath and upon legal sum- 
mons from the Crown, their information is scarcely voluntary ; 
nor can they say that they have been invited to make state- 
ments under the representation that they would be n^ceived and 
treated as "Confidential" Communications. 

' Kempe r. Neville, 10 C.B. (N.S.) 553. » 14 & 15 Vk\ c. 90, soc. 10. 
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APPENDIX A.— Chap. II. Par. 1. 

The First Mutiny Act (1 William & Mary, Cap. 5) as 
amended down to and inclusive of the year 1717. 

*^An Act for punishing Officers or Soldiers who shnll Mutiny or Desert 
their Majestyes Service [and for punishing false ^ Musters] [and ^ 
for payment of [the ^ Army and] Quarters].'^ 

** WHEREAS, the raising or keeping a standing Army within this 
kingdome in time of peace unlesse it be with consent of Parlyament 
is against law. And whereas it is judged necessary by their 
Mtjestyes and this present Parlyament That durcing tliis time of 
Danger* severall of the Forces which are now on foote shouUl be 
continued and others raised for the Safety of the Kingdome for the 
common defence of the Protestant Religion and for the reduceing of 
Ireland. 

'•And whereas noe man may be forejudged of Life or Limbo, or 
objected * [in time of peace] to any kindo of punishment [within 
this Realm] by Martiall Law, or in any other manner than by the 
judgement of his Peeres, and according to the knowne and Ksta- 
blisbed Laws of this liealme. Yet never thelesse, it being requisite 
for retaincing such Forces as are or shall bo raised dureing this 
exigence of Affaires in their Duty an exact Discipline be observed. 
And that Soldiers who shall Mutiny or Stirr up Sedition, or shall 
desert Their Majestyes Service [within this Realm or the Kingdom 
of Ireland '(be brought to a more exemplary and speedy Punishment 
than the usnall Forms of Law will allow. 

2. **Bee it therefore Enacted by the King and Queenes most 
Excellent Majestyes by and vriih the Advice and Consent KxcitiuR 
of tbe Lords Spirituall and Temporall and Commons in n»»^'"> 
^i« present Parlyament assembled, and by authoritie of tho same. 



' Tbe first and last insertion [ ] were in 1 and 2 William & Mary, koss. 2, 
<*. 4. and 10 Annr, c 33. - First ins^crtcil in 2 & 3 Anne, c. 1(1. 

' First inserted in 4 WiUiam and Mary, r. 13. ^ ('Imp. 11. par. 5S. 

* Tliest' words in [ ] inserteil in the Ist Mutiny Act of Queen Anne's rt.'i;;n. 
' Anne, Stat. 2, c. 20 [or 16J. 
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That from and after the 12th day of Aprill, a.d. 1689, every person 
being in Their Majestyes Service in the Army, and being muBtered 
and in pay as an Officer or Soldier, who shall at any time before the 
10th day of November, a.d. 1689, excite, cause, or joyne in any 
mutiny or sedition in the Army or bhall desert Their 
mon . ]j|jjy*(jg^ygg Service in the Army, * shall suffer death or such 
other punishment as by a Court-Martiall shall be inflicted. 

3. " And it is hereby further enacted and declared, That Their 

Majestyes, or the Generall of their Army for the time 

Crown may ,. , , «i.».i An j 

grant Com- being, may by vertue of this Act have full power and 

misHionH to .\ » l* i i r% • • x. T"i»i a 

cau Courts- authoritie to grant Commissions to any LieitenantB, 
°**^**^' Generall or other Officers, not under the degree of 
Collonells, from time to time to call and assemble Court-Martialb 
for punishing such offences as aforesaid. 

4. ** ^ And it is hereby further enacted and declared, That noe 
Number of Court-Martiall which shall have power to inflict any 
Members. punishment by vertue of this Act for the offences afore- 
said shall consist of fewer than thirteene, whereof none to be under 
the degree of Captaines. 

5. " Provided alwayes, That no field Officer be tryed by other 



* The following words wore inserted in 171 G : — 

Extract from sec. I of 3 Geo, I. c. 2 (1716). 

" [Or persuade, or advise any other Soldier in His Majesty's Service, to dewit 
His Majesty Service in the Army ; or if an Officer or Soldier in His Majesty** 
Army shall, either upon land within or out of Groat Britaia or upon the seSt 
hold corrcbpondenco with any rebel or enemy of His Majesty or give them 
advice or intelligence either by letters, messages, signs, or tokens, or any 
maimer of way whatsoever, or ehall treat with such rebels or enemies or enter 
into a correspondence with them without His Majesty's license or lioeme of 
the General ; or shall refuse to obey the Military order of his Superior Office 
or shall resist any Officer in the execution of his office, or shall strike, draw, 
or offer to draw or lift up any weapon against his Superior Officer upon any pi** 
tence whatsoever, or being a Soldier actually listed in any Regiment shall Uit 
himself into any other Regiment without a discliargo from the first E^' 
mjnt]." 

In 1717 these words were omitted, and the following substituted : — 

Extract from sec. \ of \ Geo. I. c. 3, 1717. 

*' [Or being a Soldier actually limited in any Regiment shall list privately in 
another without a discharge, or shall refuso to obey any lawful command of bi* 
superior officer]/' 

The other offences of 1716 were transferred to the Articles of War 1717. 

* In 1717 as sec. 3 of 4 Geo. I. c. 3, this was inserter!. "That it shall bo Iftwft*' 
to, and for such Court-martials by their sentence or judgment, to inflict coriiw** 
punishment not extending to life or limb on any Soldier for immoralities, inisbe* 
liaviour, or neglect of duty." 
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ikta field Officers. And that Biich Court-Martiall shall have 
power and anthoritie to administer an oath to any wit- ^^'^^ oncen 
in order to the examination or tryall of the Coionoinuy 



^ r, • 1 aitmlulster 

oflenoes aforesaid. oath. 

6. '* Provided alwayes, That nothing in this Act contained shall 
extend or be oonstmed to exempt any Officer or Soldier i*rovtoo for 

, 11- 1. T ordlnaiy pro- 

wiiatBoever trom the ordinary processe of Law. ceasof Law. 

7. ** Provided alwayes, That this Act, or anything therein con- 
tuned, shall not extend or be any wayes construed to Act not to 
extend to or conoeme any of the Militia Forces of this Miiitia. 
Kingdome. 

8. ^^ Provided alsoe, That this Act shall continue and be 
m force untill the said 10th day of November, a.d. Act in force 

_^„^ •' UllloNov. 

1$89. 1689. 

9. " Provided alwayes, and bee it enacted, That in all tryall s of 
offanders by Courts-Martiall to be held by vertue of this Members of 
Act, where the offence may be pimished by Death, every mMtlii to 
Officer present at such tryall, before any proceeding be ^''"' "* *'****• 
bad thereupon, shall take an oath upon the Evangelists before the 
Court (and the Judge Advocate or his Deputy shall, and are hereby 
T^eepectively authorized to administer the same) in these words, 
that is to say : — 

" * You shall well and truly try and determine according to your 
eridence the matter now before you between Our Soveraigne Lord 
Uid Lady the King and Queen's Majestyes and the Prisoner to be 

tiyed, 

** * Soe helpo you Grod.' 

10. "And noe Sentence of Death shall be given against any 
offender in such case by any Court-Martiall unlesse nine where fien- 
rf thirteene Officers present shall concur therein. And if ^?SV"^Num^ 
there be a greater number of Officers present, then the jllr'ity T' 
judgement bhall passe by the concurrence of the greater ^fli^"*'r**- 
part of them soe swome, and not otherwise ; and noe Proceedings, 
Tiyall, or Sentence of Death shall be had or given agjiinst any 
Offender, but betwcene the houres of eight in tlie morning and one 
in the afiernoone.*' * 



* Thii section ras 40) was iudc-rted in 1717. **Tlmt it Himll l>c lawful for 
Hii Mmjesty to form, mnke, and c^taMitfli Artirli'S of War. and ertrt aud 
•Wflitute CourtA-uiartial with i>ower tt> try, luar, and dcU'rinine any crime or 
•^rtire by aufh Articles of War, and intlict }K'iialticM by sentence or judjj^neiit of 
tbe wme as well within the Kingdoms of (treat Ikitain and Ireland a^t iu any 
^Hid llaje8t}''8 Dominions lioyond the sea." 
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APPENDIX B.— Chap. IL Par. 37. 

Provisions relating to the Administration of Justice 
BY Courts-martial under the Mutiny Act, 1873. 

General Principles of the Act:— 

SBCTIOir tiXX 

Preamble. Numbers .. .. .. ,. .. .. ..212 

1. Articles of War made by Her Majesty to be judicially taken 

notice of . . . . . . . . . . . . . . . . . . 213 

2. Persons subject to this Act " .. .. .. .. .. ..213 

3. Provisions of this Act to extend to Jersey, Guernsey, &c. .. .. 215 

4. Colonial and foreign troops in Her Majesty's pay to be subject to 

provisions of this Act .. .. .. .. .. .. ..215 

5. Provision as to the militia or yeomanry or volunteer corps or reserve 

LOfC^D •• •• •■ •■ •• •• ■• •• ■• £1" 

Constitution of Courts-martial: — 

6. Power to constitute courts-martial .. .. ..216 

7. Place where offenders may be tried .. .. .. ..217 

8. Constitution and powers of general courts-martial .. .. 217 

9. Constitution and powers of district or garrison courts-martial . . 217 

10. Constitution and powers of regimental or detachment courts-martial 218 

11. Courts-martial on lino of march or in troop ships, &c. .. .. .. 218 

12. Constitution and powers of detachment general courts-martial .. 218 

13. As to swearing and summoning of witnesses. Oath to be ad- 

ministered to shorthand writer .. .. .. .. ..219 

14. No second trial for the same offence, but revision may be allowed .. 220 

Crimes and Punishments : — 

1 5. Crimes punishable with death . . . . . . . . . . . . 220 

16. Judgment of death may be commuted for pennl servitude or other 

punishments .. .. .. .. .. .. ..221 

17. Embezzlement, &c., of stores punishable by penal servitude, or by fine, 

imprisonment, &c. .. .. .. .. .. ., 222 

18. As to execution of sentences of pinal servitude in the United 

Kingdom .. .. .. .. .. .. .. ..223 

19. As to execution of sentences of penal servitude in the colonies, India, 

or elsewhere out of Her Majesty's dominions .. .. .. 22* 

20. Power to commute penal servitude for imprisonment, &c. .. 226 

21. Of forfeitures, &c., when combined with penal servitude .. .. 226 

22. Not to inflict corporal punishment in time of peace .. .. .. 226 

23. Power to inflict corporal punishment and imprisonment .. .. 826 

24. Power to commute corporal punishment for imprisonment, &o. .. 227 

25. Power to commute a sentence of cashiering .. .. .. .. 227 

26. Power of imprisonment by general, garrison, or district comia- 

martial .. .• .. .. .. .. .. .. 227 

27. Power of imprisonment by regimental or detachment oourta-martial . . 227 

28. As to imprisonment of offenders already under sentence .. .. ,. 287 
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MiLITAET PbISONS AND ClYXL GaOI£ \— 

eno9 PAOB 

K Ba^latioDS as to military prisons 228 

(<See €^ clause 83 extending provisions of Gaol Acts to military 
prisons.) 
D. As to the custody of military offenders under sentence of court- 
martial, and in other cases .. 229 
L As to the removal or discharge of prisoners in certain cases . . 230 
t, PioTision for subsistence of soldiers when imprisoned in common gaols 232 
3. Notice of expiration of imprisonment of soldiers in common giiols 

to be g^Teii to the Secretary of State for the War Department, &c. 232 

Dbibtion:— 

ti Apprehension and transfer of deserters in the United Ejngdom and in 

Her Majesty's foreign dominions . . . . 233 

S. As to the temporary custody of deserters in gaols 235 

Kl Desertion of recruits prior to joining tiieir regiments or corps . . 236 

^7. Fnodulent confession of desertion 236 

Extension of Fublouoh:— 
K. Extension of furlough in case of sickness 237 

Pbiyilkgks of Soldibbs: — 

K>. No person acquitted or conyicted by the civil magistrate or by a jury 

to be tried oy a court-martial for the sumo offence . . 237 

^< Soldiers liable to be taken out of Her Majesty's service only for felony, 
misdemeanor, or for debts amounting to 301. and upwards; but 
soldiers not liable to be token out of the service for debts under 
30/., or for not maintaining their families, or for breach of con- 

^l* Officers not to be sheriffs or mayors, &c. . . .. .. 240 

ExusniSNT : — 

^ Attested recruits triable in some cases cither before two justices 

or before a court-martial 240 

^* As to militiamen enlisting into the army 241 

^1* Punishment of persons offending against the laws relating to enlist- 

mens .. •• •• •• •• .. •• •• Zirit 

^' Definition : Non-commissioned Officers and Soldiers . . 242 

Pkitaltiss at Law under this Act:— 

^^ Ordinary course of criminal justice not to be interfered with. Panish- 

ment of officers obstructing civil justice 242 

i9. Form of actions at law . . 242 

Hl8C£LLANE0U8 : — 

^ Administration of oaths. Persons taking false oatlia or declarations 

liable to punishment for wilful perjury .. ,, .. 243 

^' Offences against former Mutiny Acts and Articles of War may be tried 

under this Act . . . . . . . 244 

^- As to the Re<(imental Debts Act, 1863 245 

^' Where troops are serving bcvond the jnriHdiclion of the courts of 
requests, &c., actions of debt not excee<ling 400 rupees to be 
cognizable by a Alilitary court. Composition and coneiitution of 
the court prescribed. Pre^tident. A'c, of court to take oath. Powers 
of court defined . . . . . • . . 245 

i> 2 
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8BCTI0N 'AOl 

100. Provisions relating to courts-martial on officers and soldiers of Her 

Majesty's Indian forces .. 

101. As to trial of officers and soldiers serving in India 
103. Definition of the CJommander-in-Chief .. 

105. Militia may be attached to regular forces 

106. Yeomanry or vgluntoers may be attached to regular forces 



247 
247 
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THE MUTINY ACT FOR 1873-74. 



Extracts from 
An Act for pctnishing Mutiny and Desertion, and fob 

THE better payment OF THE ArMY AND THBIB 

Quarters. 36 Vic. c. 10. [24<A 4prt/ 1873.] 

WHEREAS the raising or keeping a standing army within the United 
Kingdom of Great Britain and Ireland in time of peace, milefis it 

be with the consent^of Parliament, is against law : AND whereas 

it is adjudged necessary by Her Majesty, and this present Parlia- 
ment,, that a body of forces should be continued for the safety of the 
United Kingdom and the defence of the possessions of Her Majesty*^ 
Crown, arid that the whole * number of such forces should 
me™tocon- cousist of ouc hundred and twenty-eight thousand nine 
'^:w96s lu- hundred and sixty-eight men, including those to be em- 
ciudingtboee ploved at the depots in the United Kingdom of Great 

employed at *^ " ^ * ^ ^ o 

dei>OLH of re- Britain and Ireland for the training of recruits for service 

gim-nt-* wrv- i i i i i • «. i ii 

ing in lnah^ at homc and abroad, but exclusive of the numbers aotuaiiy 

but exclusive . •.i«tt ■•r'.iTT 

ofih(K'actu. serving within Her Majesty s Indian possessions:—— 
in'^ndia.*"* AND whereas no man can be forejudged of life or limb* 
or subjected in time of peace to any kind of punishment 
within this realm, by martial law, or in any other manner than 
by judgment of his peers, and according to the known and esta- 
blished laws of this realm ; yet nevertheless it being requisite* 

for the retaining all the before-mentioned forces in their duty, that 
an exact discipline be observed, and that soldiers who shall mutiny 
or stir up sedition or shall desert Her Majesty's service, or be 
guilty of crimes and oflTences to the prejudice of good order and 
military discipline, bo brought to a more exemplary and speedy 
punishment than the usual forms of the law will allow : BE i^ 

* Shoald the Army, in fact, oxccerl this numbor, the liability to the Mutioj 
Act would not bo uttcx;tcd by tlie exce^^s. See Vol. I. p. 178, and the discoatio* 
in Parliament, 14 Pari. Hint. pp. 434, 461, 27 PatL Hist p. 1(59. Howerer, 
See Sec. 95 ol Mutiyn Act, 1869 & 1872. 
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kberefore enacted bj the Qaeen^s most Excellent Majesty* by anil 
with the advice and con.'^nt of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
anthoritj of the same, as follows : 

1. IT shall be lawful for Her Majesty to make Articles of War for 
the hotter government of Her Majesty's army ' which 

articles shall be judicially taken notice of by all judges and ^V^rinllio 

in all courts whatsoever ; and copies of the same, J^ "'7 ?•*• 

printed by the Queen's printer, shall, as soon as may be j'»«Ji^w»»y 
ifter the same shall have been made and established by or. ami <x.}>ie« 
Her Majesty, be transmitted by Her Majesty's Secretary th^ guiWi> 
of State for the War Department to the judges of Her tSnImitt!>d^ 
Mtjesty's superior courts at Westminster, Dublin, and J^*^""**^ 
Edinburgh respectively, and also to the governors of Her 

Uajesty's dominions abroad : PROVIDED that 110 j>erson within 

tHe United Kingdom of Great Britain and Ireland, or within the 
British Isles,' shall by such Articles of War bo subject to suffer 
tty punishment extending to life or limb, or tu bo kept in 
penal servitude, except for crimes which are by this Act expressly 
^6 liable to such punishments as aforesaid, or shall bo subject, 
^th reference to any crimes made punishable by this Act, to bo 
ponished in any manner which shall not accord with the provisions 
of this Act: * PROVIDED also, that nothing in this Act con- 
tained shall in any manner prejudice or affect any Articles of War* 
or other matters made, enacted, or in force, or which may hereafter bo 
Jiuide, enacted, or in force, under tho authority of the Government of 
^odia, respecting ofiScers or soldiers or followei-s in Her Majesty s 
Indian army, being natives of India; and on the trial of all otl'ences 
Committed by any such native officer or soldier or follower, refer- 
once shall be had to the Articles of War framed by the Cioverninrnt 
of India for such native officers, soldiei*s, or followers, and to tho 
0!»tahlished usages of the service. 

2. ALL the provisions of this Act shall apply to all jiersons who 
^ or shall be commissioned * or in pay as an oflicer, or who are 



' If fnrany other purpasos, the Arliolou woiiM ho ultra rirc« un»l«T Ihirf Miction. 
iVjcan only )>ind tlie porsoiw liable to the Mutiny Act. Vol. I. pp. 141*-li)0. 

' This is worthy of notice, that there \a no sn«h liinitttion n)M)n thr o|M>rfition 
^^ Article** in other places, and in eucJi «>f which tln' vnli«liiy of th«r Articles 
*«ulii have to be UnUni by thi* Knles laid «lown by Chief Justice Cockburn. 
^ Vol. II. pp. 175-17(5; Chap. II. par. 21 ; Chap. X. iwir. 1, ante. 

' Inserted in 184)3. 

* As to tht) authority on which these Articles btand, sco Vol. I. pp. 181-1^7, 
•ltd pii. 2(»-270, and Chap. II. par. 4*J. 

* Volunteers serving without jiay, or I'crsous not Oflieers or iSoldicrs, but 
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or shall be listed or in pay as a non-commissioned officer or sole 
^ and to all warrant officers, and to all persons emplc 

Persons bud- , . ^ . 

ject to this on tlie recruiting service receiving pay, and all pensio 
receiving allowances in respect of such service, an( 
persons who are or shall be hired to be employed in the r 
artillery, royal engineers, and to master gunners, and to conduc 
of stortes, and to the corps of royal military surveyors and draftsi 
and to all officers and persons who arc or shall be serving in 
Control Department,^ and to officers and soldiers serving in the a 
hospital corps, or the army service corps, and to persons in the 
Department, who are or shall be f^erving with any part of 
Majesty's army at home or abroad, under the command of any < 
missioned officer, and (subject to and in accordance with 
provisions of an Act passed in the sixth and seventh j 
of the reign of Her present Majesty, chapter ninety-five,) to 
out-pensioners of the Royal hospital, Chelsea, who may be called 
on duty in aid of the civil ^ power, or for muster or inspectior 
who having volunteered their services for that purpose shal 
kept on duty in any fort, town, or garrison, and to all civil oflE 
who are or shall be employed by or act under the Secretary of ^ 
for War at any of Her Majesty's establishments in the Islan( 
Jersey, Guernsey, Aldemey, Sark, and Man, and the islands th< 

belonging, or at foreign stations ; ' [and all the provisions ol 

Act shall apply to all persons belonging to Her Majesty's Ib 
forces who are or shall be commissioned or in pay as officer 
who shall be listed or in pay as non-commissioned officers or sole 
or who are or shall be serving or hired to be employed in 
artilleiy or any of the trains of artillery, or as master gunne 
gunners, or as conductors of stores, or who are or shall be sei 
in the department of engineers, or in the corps of sappers 
miners, or pioneers, or as military surveyors or draftsmen, or ii 
ordnance or public works or commissariat departments, and t 
storekeepers and other civil officers employed under the ordn 
and to all veterinary surgeons, medical storekeepers, apothecs 
hospital stewards, and others serving in the medical departmc 
the said forces, and to all licensed sutlers, and all followers in 
any of the said forces :] PROVIDED that nothing in thu 



receiving pay '*a8 auch," would bo liable to the Act. Vol. I. pp. 178-179; 
II. par. 24. » Chap. VII. par. 27. 

* No one should be called out as part of the Army to aid the Civil '. 
without Ixiing under the Mutiny Act. The tht«ory that a Soldier comes ou 
^' Citizen '* is wholly untenable, au<l would loud to serious miiiapprehc 
Vol. II. p. 143. and App. J. post. » Addcil in 18t>a. 
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ooQtained shall extend to affect any secnrity^ wliich has been or 
•ittll be given by any officers, or their sureties, for the due per- 
fomuuice of their respective offices, but that all such secnrities shall 
be and remain in full force and effect 

3. THIS Act shall extend to the Islands of Jersey, Guernsey, 
Aldemey, Sark, and Man and the islands ' thereto ptovWom of 

, , , . this Act to 

beloDging, as to the provisions herein contained for en- extend to 
listing of recruits, whether minors or of full age, and uoeimey.&c. 
Bwearing and attesting such recruits, and for mustering and paying, 
ud as to the provisions for the trial and punishment of officers and 
aoldien who shall be charged with mutiny and desertion, or any 
other of the offenoes which are by this Act declared to be punishable 
by the sentence of a court-martial and al^o as to the provisions 
which relate to the punishment of persons who shall conceal 
deserters, or shall knowingly buy, exchange, or otherwise receive 
toy arms, medals for good conduct or for distinguished or other 
service, clothes, military furniture, or regimental necessaries from 
toy soldier or deserter, or who shall cause the colour of any such 
clothes to be changed, or who shall aid in the escape of a prisoner 
from a military prison, or who shall introduce forbidden articles 
Uito sach prison, or shall carry out any such articles, or who shall 
•*anlt any officer of such prison, and also as to the provibions for 
*ttmpting soldiers from being taken out of Iler Majesty's service for 
J^ot supporting or for leaving chargeable to an}' parish any wife or 
child or cbildren, or on account of any breach of contract to serve 
or work for any employer, or on account of any debts under thirty 
pounds in the said islands. 

4. ALL officers and soldiers of any troops mustered and in piy, 
^hich shall be raised and serving in any of Her Majfjsty's f,„,„nj3, .^^ 
^lOQunions abroad,' or in places in possession of or occupied f' •"»(?" troops 

b, *■ *■ * in ii»T Md- 

y her Majesty's subjects under the command of any officer >«t.v'« pay to 

having any commission immediately from Her iMajesty, pnrvUonsof 

*hall be subject to the provisions of this Act and of Her 

' When Financial Civil OfficorB were tiimtHl into Military oin-8 this proviso 
*•* necdt^l. Sec 50 (Jco. III. c. 9, h. 131), and Law OlliciTb' ami Mr. IlarritfOu'H 
'I'iniona, Vol. I. \t. 520. 

' Thu Mutiny Act alwavH applied to the Channrl Islnnds ho fnr as relates to 
'JJiurterinK *nd paying the Army, Imt none of tlit- t)tlier lowers ext<'ndtd thereto, 
^'ordid the Law Offioers, in 1755, think it at all neoeMiiary that tliey ahould bo 
inadt? to extend to the Islands. Bk. 721, p. 1 12. 

' Foreign Troops have usaally bcvn raided under the siKrial anthority of 
iWliamcnt, and giivornotl by a Special Coile. Sik? the SiKvial Articles of War for 
tlw Foreign Tioo|)a in 1804, and Note on Foreifjii Soldiers, Vol. II. p. 431. As 
to American or Gdonial Tror»p.^, »•<• C'lmp. 11. unit'. 
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Majesty's Articles of War, in like manner as Her Majesty's other 

forces are ; and if such officers and soldiers, having been made 

prisoners,^ be sent into Great Britain or Ireland, although not 
allowed to sei*ve therein, all the provisions of this Act in regard to 
billeting soldiers shall apply to such officers and soldiers. 

6. NOTHING in this Act contained shall be construed to extend 
ProviBionas to any militia forces or yeomanry or volunteer corp* 
or^^m^j in Great Britain or Ireland, or to the reserve foico 
Si^^S?^' provided for by *' The Keserve Force Act, 1867," or to the 
■erve force*, reserve force provided for by " The Militia Beserve Act, 
1867,"^ excepting [only as ^ herein-after enacted, or] where by any . 
Act for regulating any of the said forces or corps the provigions 
contained in any Act for punishing mutiny and desertion are ot 
shall be specifically made applicable to such forces or corps. 

6. FOB the purpose of bringing offenders against this Act aB^ 
*ower to against the Aiticles of War to justice, Her Majesty ^ ma? 
SSrtMmar- ^^^^ ^^^ ^ time, in like manner as has been heretofo^ 
^^' used, grant commissions under the Boyal Sign Manual * Col 

the holding of courts-martial within the United Kingdom of Qr©^* 
Britain and Ireland, and may grant commissions or warrants under tb^ 
said Hoyal Sign Manual to tiie chief governor or governors of Ireland 
the commander of the forces, or the person or persons oommandioif 
in chief, or commanding for the time being, €Uiy body of troops b^ 
longing to Her Majesty's army, as well within the United Kingdom 
of Great Britain and Ireland, and the British Isles, as in any of 
Her Majesty's garrisons and dominions or elhcwhere beyond seas,' 
for convening courts-martial, and for authorising any officer under 
their respective commands to convene courts-martial, as occasion 



* This power was first taken during the American War for our Colonists who 
were captured. See 32 Geo. II. e. 5, s. 75. Foreign Soldiers could not be 
billeted. See Vol. I. p. 238. 

^ Hitherto this has been a fundamental principle, but how long it may so 
remain, or be so regarded by Parliament, is difficult to say. It simply refers, for 
the measure of their liability to the Mutiny Act, to the Code under which each 
of these Forces is raised. Cliap V. par. 7. 

' These important words were first inserted in 1872. Compare Mutiny Act, 
1871. 

« By the Mutiny Act 1669 and later Acts, " the General'* had this statutory 
power conferred on him. See Chap. FV. par. 20. 

^ The Warrants are always issued under the countersign of a Secretary of 
StnU". 

* TI»is power may be executed by the donee of it in one of two methods : — 

1. By convening a Courtmartirf! ; or 

2. By authorizing a Subordinate Officer under his command to convene 

such for the trial of thoec under such last-mentioned Officer. 
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niy require, for the trial of offences committed by any of the furces 
nider the command of any such last-mentioned officer, whether 
the same shall have been committed before * or after such officer 

ihall have taken upon him such command PKOVIDED that 

tbe officer so authorised be not below the degree of a field officer, 
except in detached situations beyond seas where a field officer is not 
in oommand, in which case a captain may be authoiised to convene 
district or garrison courts-martial : Every officer so authorised to 
ooorene courts-martial may confirm the sentence of any court-martial 
coQYened by him according to the terms of his warrant.* 

7. ANY person subject to this Act who shall, in any part of Tier 
Kftjesty's dominions or elsewhere, commit any of the 

m , Place where 

Offences for which he may be liable to be tried by court- offenUfw 
martial by virtue of this Act or of the Articles of War, may °^^ 
^ tried and punished for the same in any part of Her Majenty's 
dominions or in any other place ^ whereto he may have come or 
^We he may be after the commission of the offence, as if the offence 
^ been committed where such trial shall take place. 

8. EVERY general court-martial convened within the United 
Kingdom or the British Isles shall consist of not less powomofRP- 
*W nine commissioned officers, each of whom shall have ""riu c«uru»- 
«eid a commission for three * years before the date of the 
••eembly of the court. Every general court-martial shall have power 
to sentence any officer or soldier to suffer death, penal servitude, 
Unprisonment, forfeiture of pay or pension, or any other punishment 

which shall accord with the usage * of the sei-vice : No sentence 

of death by a court-martial shall pass unless two -thirds at least of 

the officers present shall concur therein; no sentence of penal 

servitude shall be for a period of less than five years ; and no sen- 
tence of imprisonment shall be for a period longer than two year». 

9. EVERY district or garrison court-martial convened within 
the United Kingdom or the British Ihles shall consist of not less 
than seven commissioned officers, and shall liave the same power tui 



■ TliiB was inserted in 18<^ by the (ulvicc- of the I^iw Omrtrra. Bk. 1, p. 2.30. 

' Thu lA a vital principle in the Military Adniiuintnitiou of Jii.-<tif^', nnd tbu 
OfiW'f miut be careful to follow tho terms of his Warrant. It was added to tlie 
section in 1805. 

* The Reports of Sir Charles nonl<l and the Ijlw Officers on U 
1753, printed in Vol. I. p, 530. Cliap. VII. pars. 46. 47. 

* Th*8 most be in that Service in which hf is then acting as Jo 
the Army or 3! ilitia, as he may Ix- ^ittinic in "ni- or oth(-r of thrjte • 

* This n-Iftleif rather t<i ilie ni'a.'<up- th:iii ili*- natnn- of the |m 
must (I apprihi-nd) accord wi'h th«.- iL'sfl-.''e ot Kri^It-h Ijk^A. fefec i 



Courto-mar- P^^sonal violenoe," 
tiaionUneof of marcb/ OF on 

march or in 
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a general court-martial to sentence any soldier to such punishments 
Powers of ^ shsM accord with the provisions of this Act :— PBO- 
districtor VIDED alwajs, that no such district or garrison conrt- 
courts mar- martial shall have power to try a commissioned officer, or 
to pass any sentence of death or penal servitude. 

10. A EEGIMENTAL or detachment court-martial shall consut 

Powers of ^^ ^^^ ^®®® ^^'"^ ^^® Commissioned officers, imless it ii 
regimental found to be impracticable* to assemble that number, in 

or detacb- , 

mcnt courta- which casc three shall be sufficient, and shall have power 
to sentence any soldier to corporal punishment, or to 
imprisonment, and to forfeiture of pay, in such manner as shall 
accord with the provisions of this Act 

11. IN cases of mutiny, and iuHubordination '[accompanied vnih 

or other offences committed on the lino 
x>ard any transport ship, convict shipt 

tToop"shjp8) merchant-vessel, or troop ship, not in commission, the 
offender may be tried by a regimental or detachment 
court-martial, and the sentence may be confirmed and carried into 
execution on the spot^ by the officer in the immediate command ol 
the troops, provided that the sentence shall not exceed that whid^ 
a regimental court-martial is competent to award. 

12. IT shall be lawful for any officer commanding any detach' 
p..wer8ofd©- ^^^* ^^ portiou of troops serving in any pl€M>e beyoni 
tachment scas where it may be found impracticable to assemhle • 
o>urta-mar- general court-martial, upon complaint ^ made to him of 

any offence committed against the property or person of any 

' In the American Code, where the Court cannot proceed with less than i 
maximum of members, where *^ that number can bo convened without manifect 
injury to the Service," the convening decision has been held oondnsivc, and th« 
proccredings of the Court valid, though a less number be summoned. Martin 
V. Molt, 12 Whea. Rep. pp. 34-35. Chap. IX. pnr. 8. • Inserted in 1867. 

* Bee Sec. 30 and Art. 135. A Soldier in Billet after the day's march was held 
by Judge Advoc-ate Grant to bo not included in this term, May 1834. 

* This is a Drum-head Court-martial, which on Foreign Service may be 
conveniently resorted to. The Sentence may be confirmed and carried into 
execution on the spot, but the measure of Punishment must not exceed that 
which the Regimental Court cau award. Though this Court appears to have 
been resorted to in the Peninsular War, it was not authorised by the Mutiny Act 
till 1830. Compare 10 Geo. III. with 11 Geo. IV. c. 74, s. 10; and see 7 Vic 
c. 10, 8. 10. The resort to such Courts in time of peace would be rcpiehensibl^L 
Vol. II. p. 177 (Note). Chap. IV. par. 23, and Chap. X. par. 12. 

* The history of the introduction of this section, in 1814, is given in Vol. II. 
pp. 662-Gr>6, and in Vol. VI. of Wellington Despatches. Chap. VII. p. 23; Chap. 
IV. p. 13; Chap. IX. p. 12; Chap. XI. p. 11. 
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inhabitant of or resident in any country in which such txoo\m are ho 
serving, by any person serving with or belongin;^ to I for MajcHty'n 
armies, being under the immediate command of any Hiinh oilir^r, to 
convene a detachment general conrt-martial, wliich Khali coiiHlKt of 
not less than three commiissioned officers, for the juirpfme of trying 

any such person; and every such court-martial khall havo tho 

Kamo powers in regard to sentence uprm offonderH ;ih are grantnl by 

this Act to general courts-mai-tial : I'ltOVIDKI) always, that 

no sentence of any such court-martial shall l)e cxeunt^ril until tlio 
gt'neml commanding the army of which such detachment or {Kjrtion 
fonus part shall havo approved and conGrmed the same. 

13. ALL general and other courts-martial shall administrir an 
oath to every witness or other person who nhall ^Hi Aio.f^'^r. 
examined before such court* in any matter r':lating to 11,'*;'^^ "7" 

any proceeding before the same ; find ev^jr^- person, ;u* '^•""^^ * 

well civil an military, who may Ikj rcijuired to give for prodiir-e'J 
evidence before a court-martial, shall, in the fsuhf: of g';rif:ral <:ttnr\^ 
niartial, be summoned by the judge h{\\'(jf:iiUi g':ri*;ral, or his do[»iity, 
or the {)erson officiating as judge adv//r.ite, and in the c*i*»e rjf all 

other conrts-martial by the president of the court; and all 

persons so summoned and attending a.>) wif no <-'••< br:f ire ariy durt- 
nwrtial shall ,^ during their nec*:i<flarj* fitteri'btfi'^'; in or on ku'rh 
courts, and in going to and returning from the rante, \j*: privihrjri;/! 
from arrest, and shall, if unduly arretted, U: dij^:harg<:'l by the 
conrt out of which the wri tor pr^y<-ejfMi i.^.- n ed by w h i c It - 1 1 ': 1 1 w 1 1 ri e hh 

*M arrested; or if sn^h court 1/e not. flruw/, t,h«;n by any iwl/n 

of the superior courts of W^r^rminAt'rr or fi'jhlin or of ^.h". T'ourf. of 
^■seiion in Scotland, or of the oourti of law in U»f: K>-.r. or \V«:«*. 
Indie**, or elsewhere, according a>) r.[*e oaise -rh^lJ r*:'i*ilf 'jpori ifn 
being made to app^^r Uj nuch o^'irt or Irj-^j^r-, h;- utry ;iifj'l i%i*. in a 
Mimmary way, tr^it huc-h wir,ri':?v! w*.- arr^p^/'/l in '///ir,',i ty, t,r 
attending Ufjon or retumin;^ frorri -n'..'. '^/,*ft-r.'.;ir*;;il . ar.d all 
witne»»<e.s bu duly f-nmrnoned a^ ;if ,r«r->i,d wr. # <t,;x., r.o*. i%,\'t:tA '/fi 
6iich courts, or attending jtli^iil r^,^ k^ifi re 3 \/i *.»i',xi. or \/.,\,'/ <•***»: u 
shall refuse to gi ve e v : • i <;L'';e . 'or u ',r [/ r v: i v; * * h *; ' J - y. - * rn *: n f^. i * r* d ' r 
their jtower or v.ntrol reqii.'«;i: '.j >>; pr/IivJ Ky tr./ f.. /,r v, 
answer all such quentior.* 4.- •.;.': o, ..-^ r:.^- . /.../ '*' :.'<:jn'l of thor/*. 

' B^iR Ui^ fall 0/»:--. :. .«•. * ■ :»^*-, .*-i\*..'. ■. ' •*•>•-. -.v..,v.'< v, Air^ 

' Tb«*e (Ilk*: <.\UTt, •».•.■>•*< '•.. -^r f. .- «./ .•-, I- - \i\ V. •... • 

H<'4iK OflW iral^ f/.f ir-^ W.v.-*t»:4 *?. ^ ■ . ^- ..i. *-. > ■ «: 'V.-; •.; 
* IxMUled in ]*4> 
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shall be liable to be attached in the Goart of Queen's Bench in 
London or Dublin, or in the Court of Session or sheriff or stewart 
courts in Scotland, or in courts of law in the East or West Indies, or 
in any of H^r Majesty's colonies, gar n sons, or dominions in Europe 
or elsewhere respectively, upon complaint made, in like manner m 
if such witness, after having been duly summoned or subpoenaed, 
had neglected to attend upon a trial in any proceeding in the oonrt 

in which such complaint shall be made PROVIDED always, 

that nothing in this Act contained shall be construed to render Mi 
oath necessary in any case where by law a solemn affirmation may 

Oath to be be made instead thereof: ^IT shall be lawful for the 

toThSrt^Qd president of any court-martial to administer an oath to a 
writer. shorthand writer to take down according to the best of 

his power, the evidence to be given before the court. 

14. NO officer or soldier who shall be acquitted or convicted of 
No second any offcnco shall be liable to be tried * a second time by 
Mme'iffeflcc. the samc or any other court-martial for the same offence; 

may^*"***° ®^^ ^^ finding, opinion, or sentence given by any 

Allowed. court-martial, and bigned by the president thereof, shall 
be revised, more than once, nor shall any additional evidence in 
respect of any charge on which the prisoner then stands arraigned 
bo received by the court on any revision. 

15. IF any person subject to this Act^ shall at any time daring 
crimw pun- the contiiiuance of this Act beinu, excite, cause, or join in 
deuth. any mutiny or sedition m any forces belonging to lier 
Majesty's army, or Her Majesty's royal marines, or shall not use 
his utmost endeavours to suppress the same, [or* shall conspire with 
any other person to cause a mutiny,] or coming to the knowledge of 
any mutiny or intended mutiny shall not, without delay, give 

information thereof to his commanding officer; or shall hold 

correspondence with or give advice or intelligence to any rebel or 
enemy of Her Majesty, either by letters, met^sages, bigns, or tokens, 

in any manner or way whatsoever ; or shall treat or enter into 

any terms with such rebel or enemy without Her Majesty's license. 



» A.ldcd in 18G5. 

' The words, " tried a second time for the same oflonce," must be noted. Tbe 
rule of ordinary Criminal Justice is, " that no nmn be brought into jt^jiardy more 
thun once for the same offt-nce," Rex r. Taylor, 3 Bar. and Cregd. p. 502. If tbo 
first be not a trial completed, the pU^ wouM not (I apprehend) avail. Winaor 
r. the Queen, B. and S. p. 143, and 7 xb. p. 4tll. As to the history of the section 
see Vol. I. pp. 1G5-1G7, and Vol. IL p. 3(J1 ; Chap. II. par. 3, onte ; and Chap. IX, 
pars. 45 to 75. 

* Compare this section with Kcction 1 of the Mutiny Act, 1716, Appendix A, 
aide. * Inserted iu 1867. 



B.] Mutiny Ac t^ Sec. i6. 221 

or license of the general or cshief commander ; or shall misbe- 

kave himself before the enemy ; or shall shamefully abandon 

or deliver np any garrison, fortress, post, or guard committed to his 

charge, or which he shall have been commanded to defend ; or 

lUl compel the governor or commanding officer of any garrison, 
ibrtress, or post to deliver up to the enemy or to abandon the same ; 
— • or shall speak words or use any other means to induce such 
governor or commanding officer, or others, to misbehave before the 
enemy, or shamefully to abandon or deliver up any garrison, fortress, 
povt, or guard committed to their respective charge, or which he or 

tkey shull be commanded to defend ; or shall desert Her 

Majesty's service ; or shall leave his post before being regu- 
larly relieved ; or shall sleep on his post ; or shall strike 

or shall use or offer any violence against his superior officer, being 
in the execution^ of his office, or shall disobey any lawful command 

of his superior officer; * or who being confined in a military 

priaon shall offer any violence against a visitor or other his superior 

military officer, being in the execution of his office; ^ ^all and 

every person and persons so offending in any of the matters before 
mentioned, whether such offence be committed within this realm or 
in any other of Her Majesty*s dominions, or in foreign parts, upon 

land or upon the sea, shall suffer death, or penal sei*vitudo ; or 

mch other punishment* as by a court-martial'^ shall be awarded : 
• — PROVIDED always, that any non-commissioned officer or 
•oldier attested for or in pay in any regiment or corps who shall, 
without having first obtained a regular discharge^ therefrom, enlist 
himself in Her Majesty's army, may be deemed to have deserted llor 
Majesty's service, and shall be liable to be punished accordingly. 

16. IN all cases where the punishment of death shall have been 
awarded by a general court-martial or detachment general court- 
martial it shall be lawful for Her Majesty, or, if in any place out of 
the United Kingdom or British Isles, for the commanding officer 

* A non-oombfttant — as a Surgeon — is entitled to the protection of this section 
(L. O. to Adm. 26th Feb. 1842). The history of this parngniph, introduced in 
1728, is found in the letters, &c^ printc'd Vol. I. pp. 511-515. ** Murder ** would 
iiot be triable under this section, but under the Homicide Act, 18U2. Bee Vol. I. 
p. 207, and Vol. II. pp. 147-153. • Chap. 11. pur. 27. » Insertwl in 184G. 

* Only one — not more punishments. Tlius, in 1815, tlie L. O. held (1) **Im- 
priMmuent, and (2; Corporal I^unishment, not warranted (Hough, 1825, p. 9(), 
note); but the Commanding Officer, by confirming the legal, and not the illegal, 
euald make the sentence valid. Button r. Blaine, 2 Scrj. and Rawle, p. 75. 

* This discretion cannot be tiiken fW)m the Court except by the authority 
of Parliament, Vol. I. p. 518. The King o. Suddis, 1 East. Itep. p. 310. 

* This principle is as old ad the Mutiny Act< but this proviso was inserted 
io 1783. 
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having authority to confirm the sentence, instead of cansing sacfa 
juditment of s^i^tence to be carried Into execution, to order the offender 
death may be to be kept in penal servitude ^ for any term not less than 
for penal ser- five ycars, or to sufier such term of mipnsonment,\nUi or 
oU)«r paniah- without hard labour, and with or without solitary oonfine- 
™*^"" ment, as shall seem meet to Her Majesty, or to the officer 

commanding as aforesaid. 

17. ANY officer or soldier of Her Majesty's army, or any perBOO 
employed in the War Department, or in any way con- 

Embezzle- a • .1 j • . •! , • • 

ment, &c. of cemod lu the care or distribution of any money, pro- 

ni8habfe*by visiolis, forage, arms, clothing, ammunition, or other 

tSe^or^ stores belonging to Her Majesty's army or for Her 

flne,impri- Maiestv's use, who shall embezzle,^ fraudulently mifr 

sonment, &c. o j ^ » «f 

apply, wilfully damage, steal, or receive the same, 
knowing them to have been stolen, or shall be concerned therein or 
connive thereat, may be tried for the same by a general court- 
martial, and sentenced to be kept in penal servitude for any term | 
not less than five years, or to sufier such punishment of fine, ; 
imprisonment, with or without hard labour, dismissal from Her 
Majesty's service, reduction to the ranks if a warrant or non- 
commissioned officer, as such* court shall think ^i^ according to the 

nature and degree of the offence ; and ever}* such offender 

shall, in addition to any other punishment, make good at his own 
expense the loss and damage sustained, and in every such case the 
court is required to ascertain by evidence the amount of such lo« 
or damage, and to declare by their sentence that such amount shall 
bo made good by such ofi*ender; and the loss and damage so 
ascertained as aforesaid shall be a debt to Her Majesty, and may be 
recovered in any of Her Majesty's courts at Westminster or in 
Dublin, or the Court of Exchequer in Scotland, or in any court 
in Her Majesty's colonies, or in India, where the person sentenced 
by such court-martial shall be resident, after the said judgment 
shall be confirmed and made known, or the offender, if he shall 
remain in the service, may be put under stoppages not exceeding 
one-half of his pay and allowances until the amount so ascertained 
shall be recovered. 

* As to the necessity for this Statutory Power, which was first frlTen in 1728, spo 
Reports of Lord Hardwicke (then Sir P. Yorke), Vol. I. pp. 500-514. The section 
wus amended in 43 Geo. III. c. 20, s. 4. Chap. II. par. 12; Chap. X. par. 16, 

* Embezzlement of public stores, &c., was a Military offence, by the earlier 
Articles of War (Sec s. 13 Art. 1 of 1749), and in 1800-1810 these sectioaB were 
broujjht into the Mutiny Act. See Vol. 1. pp. 181-182. 

* The same limit existed in 1749, but the Soldier could be imp^i^oncd or 
whipped as a punishment. 
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18. WHENEVER Her Majesty Bhall infend that any sentence of 
penal * servitude heretofore or hereafter puwed upon any offender 
k any court-martial shall be carried into execution for . . 

•' ' ^ An to execu- 

the term specified in such sentence or for any shorter "*'" "' "^n- 

term, or shall be graciously pleased to commute as afore- p*-"*! ^rvi. 

•udto penal servitude any sentence of death pasKcd by rniu-dKi^- 

tnyrach court, the sentence, together with Iler Majesty's '^'™' 

pletsiire thereupon, shall be notified in writing by tlio officer com- 

Bttading in chief Her Majesty's army in Great Britain and Ireland, 

w by the adjutant-general, or by the Secretary of State for the War 

Department, to any judge of the Queen'n Bench, Common Pleas, or 

Eichequer in England or Ireland, and thereupon such judge shall 

make an order for the penal servitude of such offender in conformity 

with such notification, and shall do all such other acts consequent 

Upon such notification as such judge is authorised to do by any Act 

in force touching the penal servitude of other offenders; and 

it shall be lawful for any judge of the Queen's Bench, Common 
Pleas, or Exchequer in Ireland to make mu order that any suf.-h 
offender convicted in Ireland shall be kept in i>enHl servitude in 

England ; and such order shall be in all respects as effectual 

in England as though such offender had been convicted in P]ngland, 
and the order had been made by any judge of the Queen's Bench, 

Common Pleas, or Exchequer in England ; and the person in 

whose custody such offender shall at that time l)e, and uU other 
persons whatKoever whom the said order may concern, shall be 
bound to obey and shall Iks asnistant in the execution thereof, and 
shall be ILiblo to the same punishment for disobedience to or for 
interrupting the execution f>f such order as if the order had l>een 

made under the authority of any kucIi Act as afores^iid ; and 

every person so ordered to be kept in penal s<rvitnde shall he 
subject to every provision made by law and in force conc(;niing 

persons under sentence of penal scrv'itude ; and from the time 

when such order of ])enal servitude shall l»e made every Act in 
force touching the escaj)e of felons, or their afterwards returning or 
being at large without leave, shall a])ply to such offender, and to all 
persons aiding and abetting, contriving or assisting in any escape 
or intended escape or returning without leave of any such offender; 

and the judge who shall make any order of penal servitude as 

aforesaid shall direct the notification of Her Majesty *s pleasure, and 
his own order made thereupon, to be filcnl and kept of record in the 
office of the clerk of the Crown of the Court of Queen s Bench ; 



' This SiictioD, as applicable tn transportation, was inbortod in 1803. Seo 
43 Geo. III. e. 20, as. 5-'J ; and 7 & 8 Geo. IV. c. 03. 
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and the said clerk shall have a fee of two shillings and sixpenoe 
only for filing the same, and shall, on application, deliver a cerdficiie 
in writing (not taking more than two shillings and sixpenoe forlbe 
same) to such offender or to any person applying in his or Her Mi- 
jesty's behalf, showing the chrihtian and surname of such offender, 
his offence, the place where the court was held before which he was 
convicted, and the conditions on which the order of penal servitude 
was made ; which certificate shall be suMcient proof of the con- 
viction and sentence of such offender, and also of the terms on which 
such order for his penal servitude was made, in any court and in any 
proceeding wherein it may be necessary to inquire into the same. 

19. WHENEVER any sentence of penal servitude heretofore or 
aa to exrcul hereafter passed upon any offender by any court-martial 
t^n^fjen- holden in any part of Her Majesty's foreign dominions, 
i*nai scrvi- or clsewhcre beyond the seas, is to be carried into execu- 

tude in the , •' .-, . 

cuionies, tiou for the term specified in such sentence or for any 
where .»ut of shorter term, or when sentence of death, passed l^ 
ty?dominl- &ny such court-martial, has been or shall as afoi*esaid be 
""^ commuted to penal servitude, the same shall be notified 

by the officer commanding Her Majesty's forces at the presidency 
or station where the offender may come or be, or in his abeence by 
the adjutant-general for the time being, if in India, to the chief 
judge or any judge of the chief civil court of the presidency or 
province where the offender may come or be, and if in any other 
part of Her Majesty's dominions to the chief justice or some other 
judge therein, and such judge shall make order for the intermediate 
custody and penal servitude of such offender; and the offender 
shall, until handed over in pursuance of any such order to the civil 
authorities, be detained in military custody, and may be moved in 
such custody from place to place as circumstances may require; 

and upon any such order being made it shall be duly notified 

to the governor of the presidency if in India, or to the governor of 
the colony if in any of Her Majesty's colonies, or to the person who 
hhall for the time being be exercising the office of governor of such 
presidency or colony, who, on receipt of such notification, shall 
cause such offender to be removed or sent to some other colony or 
place, or to undergo his sentence within the presidency or colony 
where the offender was so sentenced, or where he may come or be 
as aforesaid, in obedience to the diiections for the removal and 
treatment of convicts which shall from time to time be transmitted 
from Her Majesty through one of Her Principal Secretaries of State 
to such presidency or colimy ; and such offender shall accord- 
ing to such directions undergo the sentence of penal servitude 
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lall have been passed upon him either in tno prosiiloncj or 
D which he has been so sentenced, or in the colony or place 
I he has been so removed or sent,^ and whilst such sentence 
oain in force shall be liable to be imprisoned, and kept to 
our, and otherwise dealt with under such sentence in the 
inner as if he had been sentenced to be imprisoned with 
our, during the term of his penal servitude, by the judgment 
•t of competent jurisdiction in such presidency or colony, or 
jlony or place to which he has been so removed or sent 

rely : AND elsewhere out of Iter Majei«ty*s dominions 

er commanding shall have power to make an order in 
for the penal servitude or intermediate custody of such 

; and such offender shall be liable by virtue of 

er to be imprisoned and kept to hard labour and otherwise 
th under the sentence of the court in the same manner as if 
>een sentenced to bo imprisoned with hard labour during 

of his penal servitude by the judgment of a court of com- 
irisdiction, in the place where he may be ordered to l)e kept 
intermediate custody, or in the place to which he may l)o 

for the purpose of undergoing his sentonco of penal 

0. *IF any prisoner shall bo brought to any place in 

[ted Kingdom, there to undergo any sentence of penal 
e which has been passed upon him by a court-martial 
lewhere, and the judge's or officer's order hereinbefore 
ed for hia penal servitude and intermwliate custody shall 
forthcoming, and the judge-ad vocate-genenil, upon nppli- 
or that purpose, shall certify that it apuears from the 
proceedings of the court-martial whereby the prisoner was 
at he has been duly sentenced to penal servitude, and that 
hing that appears to the contrary thereon such sentence is 
orce against tho said prisoner for the period to 1h) stilted in 
•tificate, then it shall be lawful for one of Her Majesty's 
d Secretaries of State, upon consideration of such certificate, 
\ in writing under his hand that tlio said prisoner shall l>o 
removed to a amvict prison, and be imprisoninl and kept 
labour according to tho sentence stated in such certificate, 
•eupon the pris(mor shall Ik) removed to such convict prison, 
1 be liable to be imprisoned and kept to hard lalxair, and 
wise dealt with during the term of his sentence, as if he 
1 sentenced to a like teiin of iHjnal servitude by a competent 
the United Kingdom. 

Bcction ramo aiidor coii.sidrmiion in lUi Alloii, 3 KlI. and KlI. p. X\^\. 
nmn iii scnttrncefl thrro ho muHt nvcivc IiIh punifllinkont of iinpri«rmincnt, 
iatory authority fur \\u n'ni(»vul Ik* givon. - Addod in 18C7 
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20. IN any case where a sentence of penal servitude shall baye 
A sentence been awarded by a general or detachment general oonxi- 
v&may martial it shall be lawful for Her Majesty, or, if in any 
forTmjS^ place out of the United Kingdom or British Isles, for 
ment.&c. the officcr coumianding in chief Her Majesty's foxxM 
there serving, instead of causing such sentence to be carried into 
execution/ to order that the offender be imprisoned, with or with* 
out hard labour, and with or without solitary confinement, for sndi 
term not exceeding two years as shall seem meet to Her Majesty, or 
to the officers commanding as aforesaid. 

21. WHERE an award of any forfeiture, or of deprivation of pay, 
Of forfeit- ^^ ^^ stoppagcs of pay, shall have been added to sny 
urea, when sentence of penal servitude, it shall be lawful for Her 
with penal Majesty ,2 or, if in any place out of the United Kingdon 
aervi u e. ^^ British Isles, for the officer commanding in chief Her 
Majesty s forces there serving, in the event of the sentence being 
commuted for imprisonment, to order such award of forfeiture, 
deprivation of pay, or stoppages of pay to be enforced, mitigated, 
or remitted, as may be deemed expedient. 

22. NO court-martial ' shall, for any offence whatever committed 

under this Act during the time of peace within the Qneen*! 

Courts-mar- a • * \. xx t f a i 

tiai may not Qominions, have power to sentence any soldier to corporu 
JII™?^pu- punishment; provided, that any court-martial may 8en- 
SSie™? peace, ^cncc any soldier to corporal punishment while on active 
service in the field, or on board any ship not in commii- 
sion, for mutiny, insubordination, desertion, drunkenness on duty 
or on the line of march, disgraceful conduct, or any breach of tl» 
Articles of War ; 6md no sentence of corporal pimishment shaD 
exceed fifty lashes. 



23. IT shall be lawful for any general, district, or garrison court- 
to In- ^^^^^^^» ^^ addition to any sentence of corporal pnnish- 
flict corporal meut, to award imprisonment,* with or without hard 
an<iimpri- lal)our, and with or without solitary confinement, such 
Bumncu . confinement not exceeding the periods prescribed by the 
Articles of War. 



* See note on 8. 16, ante. 

' ThiB duty would bo within the legal oompetency of the Crown to di^eharge 
without Btatutory authority. 

» This limitation applies to the power of a "Court-martial" only, «nd not to 
any power which other authorities may have over a prisoner under the Prieoo 
Act. It was inserted in 1868, and see 1867. 

^ This section wm inserted in the Mutiny Act of 1 S25. 
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24. IN all cases in which corporal punihhment shall form the 
whole or part of the sentence awarded by any court- 
martial it shall be lawful for ITer Majesty, or for the general fommuiS 
orotheroffioerauthorisedtoconfirmthesentonccsofcourtfl- J35?ment 
nartitil, to commute^ such corporal punishment to impri- ^"'".^™^*"°" 

[ Mmmcnt for any period not exceeding forty-two days, 
j with or without hard labour, and with or without solitar}"^ confine- 
[ Bent, or to mitigate such sentence, or instead of such sentence, to 
f award imprisonment for any period not exceeding twenty days, 
i with or without hard labour, and with or without solitary confine- 
[ Bent and corporal punishment, to be inflicted in the prison, not 
\ tzoeoding twenty-five lashes, and the solitary confinement herein- 
^ before mentioned shall in no case exceed seven days at a time, with 
' tntervabi of not less than seven days between each period of such 
ooofinemcnt. 

25. IT shall be lawful for ITer Majesty ^ in all cases whatw- 
©rer, instead of causing a sentence of cashiering to bo put powpr to 
hi execution, to order the offender to be rei)rimandcd, Ii!nl"I"v^>f 
Or, in addition thereto, to suffer such loss of anuy or regi- cttMi"«-rJ"K. 
i&ental rank, or both, as may bo deemed expedient. 

26. A GENERAL, garrison, or district court-martial may sen- 
tence any soldier to imprisonment, with or without hard r<»wor<.fiin. 
labonr, and with or without solitary confinement, but such bj^I""^", 
solitary confinement shall not exceed the periods pre- JiTJ^rt"' **' 
«cribed by the Articles of War. cuurt^-mar- 

27. ANY regimental or detachment court-martial may sentence 
Bny soldier to imprisonment, with or without hard labour, powor<.f im- 
for any period not exceeding forty- two days, and with or Ky n!i\",*;"nt. 
without solitary confinement not exceeding the periods »»' ^^^ a. tach- 
prescribed by the Articles of War. umnui. 

28. WHENEVER sentence shall be passed by a court-martial 
on an offender already under sentence either of imprison- 



Am to im- 



ment or of penal servitude, the court may award a sentence i»ri».nimnt 
of imprisonment or penal sei"vitude for the offunco for air. aiiy nn- 
which he is under trial, to commence at the expiration ''"**'"**'*"* 
of the imprisonment or penal st»rvitude to which he shall have been 
no previously sentenced, although the aggregate of the terms of 
imprisonment or penal servitude respectively may exceed the term 

» 80c notr on nt-c. 10, ante. 

* It w difficult to rcciincilo this ijcction (first insort4-d in ISfiO) with any loj^^l 
principU* undiT which the iiuthority of the Cp>wn over tho Army is upheUi. 
iU MiuiMrgh, 1 B. and 8. p. 400, And Vol. II. pp. 118-123. 

Q 2 
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for which any of thoso punishments could bo otherwise awardei 

WHENEVER Her Majesty, or any general or other offioer 

aiithoriHed to confirm the sentences of courts-martial, shall commute' 
a8entence of penal servitude or corporal punishment to impriwii* 
inent, and the offender whose sentence shall be so commuted shall» 
at the time of such commutation, be under sentence of impruoa* 
ment or penal servitude, it shall be lawful for Her Majesty, or the 
general or other officer who shall so commute such sentenoe, to 
direct that such commuted sentence of imprisonment shall oom- 
mence at the expiration of the imprisonment or penal servitude to 
which such prisoner shall have been so previously sentenoed, 
although the aggregate of the term of imprisonment or penal seni- 
tudo respectively may exceed the term for which any of tho« 
punishments could bo otherwise awarded. 

29. IT shall be lawful for the Secretary of State for the Wtf 
Ke latioM Department, and in India for the Governor General a 
as to military couucil, to sct apart any buildings^ now erected or whidi 
may hereafter be erected, or any part or parts thereot i* 
military prisons, and to declare that any building or any two or 
more buildings shall be, and thenceforth such building or bnildingi 

shall be deemed and taken to be, a military prison ; and ev«y 

military prison which, under the provisions of any former Act of 
Parliament, has been or which shall be so as aforesaid set apart anl 
declared, shall bo deemed to bo a public prison within the meaning 

of this Act ; and all and every the powers and authorities wi4 

respect to county gaols or houses of correction which now arc or 
wliich may hereafter be vested in any of Her Majesty's Prindpil* 
Secretaries of State shall, with respect to all such military priflOMk 
belong to and may be exercised by the Secretary of State for tlio 
War Department, and in India by the Governor General in council; 

and it shall be lawful for the said Secretary of State, and in 

India for the Governor General in council, from time to time to make, 
alter, and repeal rules and regulations for the government and 
superintendence of any such military prison, and of the governor, 
provost niarslial, officers, and servants thereof, and of the offenden 
confined therein, [^wliich said rules and regulations so made as afore- 
said shall remain and continue to bo in force until the same are 
altered or repealed by Her Majesty's said Secretary of State for 

War,] or in India by the Governor General in council ; and it 

shall be lawful for the said Secretary of State, and in India for the 



* Tliid section was first inserted in 1844. See note ** as to Military PritiraiB," 
Vol. I. p. 405. It was extended to India in 1868. « Iiutcrted in 1846. 

' Inserte<l in 18(17 to continue the rules in furoc without annual rouowal. 
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h>Temor General in conncil, from time to time to ap(K)int an 
Qspcctor general and inispectDrs of military pri-sons, and a governor 
r provofit marHhal, and all other necessary officers and 2<urvanttf. for 
Dy Roch military prison, and, as occasion may arise, to remove the 
OTemor or provost marshal, officer, or servant of any such military' 

rison; and the general or other officer commanding any dis- 

rict or station within which may be any such military pris^on, or 
Qch general or other officer, and such other pers(jn or jM^^rsons as 
he said Secretary of State, and in India the Governor General in 
ouncil, may from time to time appoint, shall be a visitor or visitors 

*f such prison ; and the said Secretar}* of State, and in India 

lie Governor General in council, may authorise any general (»fficer 
sommanding to appoint periodically visitors to any niilitar}- prisfjn 

nrithin his command ; and the said Secretary of State, and in 

[ndia the Governor General in council, or the general officer so 
appointing, shall transmit to the visitor orviKitors of every military 
prison established by his authority a copy of the rules and regula- 
tions which are to be obsen^ed and enforced, and tlie siime bliall 

looordingly be observed and enforced, within sucli prison ; and 

ever}' inspector, visitor, and governor of any such military pri.son 
shall, subject to such rules and regulations as may from time to time 
be made by the said Secretary of State, or in India by the Governor 
General in council, have and exercise in respect of such prison, and 
of the governor, officers, and servants thereof, and of the prisoners 
oonfined therein, all the powers and authorities, as well in respect 
of administering oaths as otherwise, which any inspector, visiting 
justice, or governor of a county gaol or house of correction may 
respectively exercise as such: PROVIUKD that every in- 
spector of such military prisons, who is also a director of convict 
prisons sliall havo the same power in such military prisons as ho 
has in convict prisons. 

30. EVEllY governor, provost mai-slial, gaoler, or keeper of any 
public * prison or of any gaol or house of correction in any 
pertof I ler Majesty's d(jminions shall receive into his cus- ;.^,''J,*^,\I')',f 
tody any military ofl'ender under sentence of imprison- ">ji>^«o' 
ment by a conrt martial, upon deliveiy to him of an onler uni r^n- 
in writing in that behalf from tho gencml eoinnianding in (..urt-m.ir- 
chief, or the adjutant general, or the officer who con- utLT'lliiirn. 
firmed the pnKX'cdings of the court, or the officer command- 
ing the regiment or cor|)s to which tho oflender belongs or is 



' This and other scctioiui were InHcrted in cnntMxpionco of imprisonment being 
aaUtitatAxl for whipping, in 1812. See 52 Geo. HI. e. 22, %a, 23-24. 
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attached, which order shall specify the offence of which he shall 
have been convicted, and the sentence of the court, and the period 
of imprisonment which he is to undergo [^ and the day and hoar of 

the day on which he is to bo released] ; and such governor, 

provost marshal, gaoler, or keeper shall keep such offender in a " 
proper place of confinement, with or without hard labour, and with 
or without solitary confinement, according to the sentence of tho ' 
court, and during the time specified in the said order, or xmtil he 
be discharged or delivered over to other custody before the expixa- 

tion of that time under an order duly made for that purpose ; • 

and whenever troops are called out in aid of the civil jjower, or are 
stationed in billets, or are on the line of march, every governor, 
provost marshal, gaoler, or keeper of any public prison, gaol, bonae 
of correction, lock-up house, or other place of confinement, shall 
receive into his custoily any soldier for a period not exceeding seven 
days, upon delivery to him of an order in writing on that behalf 
fiom the officer commanding such troops. 

31. IN the case of a prisoner undergoing imprisonment under the 
A to th sentence of a court-martial in any public prison other than 
removal or the military^ prisons set apart by the authority of thii 
prisoners in Act, or in any gaol or house of correction in any part of 
oe n caaes. ^^ United Kingdom, it shall be lawful for the general 
commanding in chief, or the adjutant general, or the officer who 
confirmed the proceedings of the court, or the officer commanding 
the district or garrison in which such prisoner may be, to give, 
as often as occasion may arise, an order in writing directing that 
the prisoner be discharged, or be delivered over to military custody, 
whether for the purpose of being removed to some other prison or 
place in the United Kingdom, there to undergo the remainder or 
any part of his sentence, or for the purpose of being brought before 

a court-martial either as a witness or for trial; and in the 

case of a prisoner undergoing imprisonment or penal servitude 
under the sentence of a court-martial in any public prison other 
than such military prison as aforesaid, or in any gaol or house of cor- 
rection in any part of Her Majesty's dominions other than the 
United Kingdom, it shall be lawful for the general commanding 
in chief or the adjutant general of Her Majesty's forces in the caae 
of any such prisoner, and for the Commander-in-Chief in India in 
the case of any prisoner so confined in any part of Her Majesty's 
Indian dominions, and for the general commanding in chief in any 
presidency in India in the case of a prisoner so therein confined, 

' Inserted in 1846. 

* This was amcndeil in 1861. Re Alien, H £11. and Ell. p. 356. 
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ftnd for the officer commanding in chief or the officer who confirmed 
the proceedings of the court at any foreign station in the case of 
m prisoner so there confined, to give, as often as occasion may arise, 
an order in writing directing that the prisoner be discharged or be 
delivered over to military custody, whether for the purpose of being 
removed to some other prison or place in any part of Her Majesty's 
dominions, there to undergo the remainder or any part of his sen- 
tence, or for the purpose of being brought before a court-martial 

either as a witness or fur trial ; and in the case of any prisoner 

who shall be removed by any such order from any such prison, gaol, 
or house of correction either within tlie United Kingdom or else- 
where to some other prison or place either in the United Kingdom 
or elsewhere, the officer who gave such order shall also give an 
order in writing directing the governor, provost marshal, gaoler, 
or keeper of such other pris^jn or place to receive such pri-soner into 
his custody, and specifying the offence of which such pri^^^oner bhall 
have been convicted, and the sentence of the court and the porif>d 
of imprisonment which he is to undergo, and the day and the hour 

on which he is to be released ; and such governor, provost 

marshal, gaoler, or keeper shall keep such offender in a pn^per 
place of confinement, with or without hard labour, and with or 
without solitary confinement, according to the sentence of the court, 
and during the time specified in the said order or until he be duly 
discharged or delivered over to other custody before the expiration 

of that time under an order duly made for that purpose ; and 

in the case of a prisoner undergoing imprisonment or penal servi- 
tude under the sentence of a court-martial in any military' prison in 
any part of Her Majesty's dominions, the Secretary' of Stiite fur the 
War Department, or the general officer commanding the district or 
station in which the prison may be situated, shall have the like 
powers in regard to the discharge and delivery over of such pri- 
srmers to military ciLstody as may bo lawfully exercised by any of 
the military authorities alx^ve mentioned in respect of any prisoners 
undergoing confinement as aforesaid in any public prison other than 
a military prison, or in any gaol or house uf correction in any part 

of Her Majesty's dominions ; and such prisoner, in any of the 

cases herein-beforo mentioned, shall accordingly, on the production 
of any such order as is here in-lx* fore mentioned, bo discharged or 

delivered over, as the case may be : 1*K(3VIDEI) always, that 

the time during which any prisoner under sentence of imprisonment 
by a court-martial shall bo detained in such military custody under 
such order as aforesaid shall bo reckoned as imprisonment under 
the sentence for whatever purpose such detention shall t^ke ])lace ; 
and such prisoner may during such time, either when on board 
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ship or otherwifle, be subjeoted to such restraint as is necessaiy for 
his detention and removal. 

32. THE gaoler or keeper of any public prison, gaol, house of 
Provision for Correction, lock-up house, or other place of confinement in 
subsistence, ^^j ^^^^ ^f jj^j. Majesty's dominions, shall diet and supply 
every soldier imprisoned therein under the sentence of a court-martial 
or as a deserter with fuel and other necessaries according to the 
regulations of such place of confinement, and shall receive on acoovnt 
of every soldier, out of the subsistence of such soldier, during the 
period of his imprisonment, in Great Britain and Ireland, one 
shilling per diem, and in other parts of Her Majesty's dominions 

sixpence per diem : IN all cases where such soldier is sentenced 

to be discharged from the army on the completion of his term of 
imprisonment, the Secretary of State for the War Department may 
cause to be issued out of army votes, upon application in writing, 
sighed by any justice ^ within whose jurisdiction such place of 
confinement shall be locally situated, together with a copy of the 
order of commitment, a further sum not exceeding sixpence per 
diem, and which said sum of one shilling or of sixpence, and the 
further sum, if any, as the case may be, shall be carried to the credit 
of the fund from which the expense of such place of confinement w 

defrayed. A SENTENCE of imprisonment or of penal servitude 

passed either by a court-martial or by any court of criminal jnrifl* 
diction upon any person subject to this Act, shall be in no respect 
affected by such person ceasing to be subject to this Act by discharge 

or otherwise at any time : I'llO VIDED that for each person 

so ceasing to be subject to this Act the Secretary of State for the 
War Department may cause to be issued out of army votes, upon 
application in writing, signed by any justice as aforesaid, together 
with a copy of the order of commitment, a sum not exceeding one 
shilling and sixpence per diem, which said sum shall be carried to 
the credit of the fund from which the expense of such place of con- 
finement is defrayed. 

^IN India the expenses incurred under the provisions of this 
section shall bo paid in the same manner as the other expenses of 
such prison, or as may be provided by the laws or regulations to he 
made in that behalf. 

33. EVERY gaoler or keeper of any public prison, gaol, house of 



• This section ia tliought to 1)0 a County grievance. In February 1G73-I'n4, 
tlio deduction was Ad.; on Ist September 1801, !)</.; on the 12th March \^^ 
\\d,\ in 18G0, Ik. The section has l)ecn tlis^'usaed in l^arliantent at 22 II. 1^- 
(O.S.). pp. 29 anil 144 ; ih. (3), p. 2301). » Added iu 1863. 



B.] Mutiny Act^ Sec. 34. 233 

correctioii, or other place of confinement, to whom any notice 
shall have heen given, or who shall have reason to know 
or believe, that any person in his custody for any offence, i^pJl^^Jl!" ^^ 
civil or military, is a soldier liable to serve Her Majesty ™5'5^^.J!jf i^ 
on the expiration of his imprisonment, shall forthwith,* cummon 
or as soon as may be, give, if in Great Britain to the 
Secretary of State for the War Department, [^and if, in Ireland to 
the general commanding Her Majesty's forces in Ireland, or if in 
India to the adjutant general of the army, or to the nearest military 
authority with whom it may bo convenient to communicate, notice 
of the day and hour on which the imprisonment of such person will 
expire ; and every such gaoler or keeper is hereby required to use 
liis best endeavours to ascertain and report in all cases where 
practicable the particular regiment or corps, battalion of a regiment 
or battery of artillery, to which such soldier belongs, and also 
whether he belongs to the dep6t or the head quarters of his regi- 
ment ; and in the event of his being a recruit who has not joined, 
that it may be so stated in his report, together with the name of the 

place where the man enlisted.] IN all cases where the soldier in 

custody is under sentence to be discharged from the service on the 
completion of his term of imprisonment, and the discharge document 
is in the hands of the gaoler, such gaoler shall not be required to 
make any report thereof to the Secretary of State for War, or to the 
military authorities hercin-before referred to. 

34. UPON reasonable suspicion that a person is a deserter it shall 
be lawful for any constable,^ or if no constable can be . 
immediately met with, then for any officer or soldier in wuri..f(i.'. 
Her Majesty's service, or other person, to appreheml or UiuwiKinj;- 
cause to be apprehended such suspected i)erson, and fortli- 
with to bring him or cause him to be brought before any justice * 
living in or near the place where he was so apprehended and acting 
for the county, city, district, place, or borough wherein such place 
is situate or for the county adjoining such first-mentioned county 

or such borough ; and such justice is hereby authorised and 

required to inquire whether such suspected person * is a deserter, 

» First introduced by 52 Geo. III. c. 22, s. 92. » Add.d in 18C3. 

' This in a very old Boction, and involvo-j an important principle. See 
Chap. VIII. par. 8, Vol. II. pp. 17 and 47, and the caae of Wolton v. (javin, IG 
Q. B. Kep. p. IH). 

* Thid U for the protection of the accused. Any Justice could pnnidh desertion 
wherever the offence was coiniuitte<l, according to 3 Ook. Inst. p. 8(i. 

* Thi* word formerly stfHHl as ** Soldier,' "which excluded un •*Ofnrer" from 
the oporatiou of thin iie<rtion. Set; lU Douglasi*, W Q. li. Id'p. p. 8^i0. In the 
HuUny ^Vct, 1^0, the word now found wad iutierted. Sec U Vic. e. 11, b. 22. 
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\} and from time to time to defer the said inquiry and to remand the 
said suspected person in the manner prescribed by an Act passed iu 
the eleventh and twelfth years of the reign of Her present Majesty, 
chapter forty-two, section twenty-one, and subject to every provision 
therein contained] ; and if it shall appear to the satisfaction of such 
justice, by the testimony of one or more witnesses taken npon oath, 
or by the confession of such suspected person, confirmed by some 
corroborative evidence upon oath or by the knowledge of such 
justice,^ that snch suspected person is a deserter, such justice shall 
forthwith cause him to be conveyed in civil custody ^ to the head 
quarters or dep6t of the regiment or corps to which he belongs, if 
stationed within a convenient and easily accessible distance from 
the place of commitment, or if not so stationed then to the nearest 
or most convenient public prison (other than a military prison set 
apart under the authority of this Act) or police station legally 
provided as a lock-up house for temporary confinement of persons 
taken into custody, whether such prison or police station be in the 
county or borough in which such suspected person was apprehended 

or in which he was committed, or not ; or if the deserter has 

been apprehended by a i)arty of soldiers of his own regiment or 
corps in charge of a commissioned officer, such justice may deliver 
him up to such party, unless the officer shall deem it necessary to 

have tlie deserter committed to prison for safe custody ; and 

such justice shall transmit an account of the proceedings, in the 
form prescribed in the schedule annexed to this Act, to the Secretary 
of State for the War Department, specifying therein whether sncb 
deserter was delivered to his regiment or corps, or to the party of 
his regiment or corps, in order to his being taken to the heai 
quarters or depot of his regiment or corps, or whether such deserter 
was committed to prison, to the end that the person so committed 
may be removed by an order from the office of the said Secretary of 

State, and proceeded against according to law ; and such 

justice shall also send to the said Secretary of State a report stating 
the names of the persons by whom or by or through whoso means the 

deserter was apprehended and secured ; and the said Secretarj' 

of State shall transmit to such justice an order for the payment to 
such persons of such sum not exceeding forty * shillings as the said 
Secretary of State shall be satisfied they are entitled to according to 



* Inserted in 1859. ' Sec. 46 of 1849. 

* At the expense of the County. 8eo King v. Pearce, 8 M. and Sel. p. 63, and 
14 Pari. Hiat. pp. 453-454. 

« 20«. in 1812 but raised to 40«. by Order of 8 Juno 1812. Compare Section 
117 of Mutiny Act, 1822, with 116 of 1823. 
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the tme intent and meaning of this Act ; and for snch informa- 
tion, commitment, and report as aforesaid the clerk of the said 

justice shall be entitled to a fee of two shillings and no more ; 

and every gaoler and other person into whose custody any person 
charged with desertion is committed shall immediately upon 
the reoeipt of the person so charged into his custody pay such 
fee of two shillings, shall notify the fact to the Secretary of State 
for the War Department, and transmit also to the said Secre- 
tary of State a copy of the commitment, to the end that such 

Secretary of State may order repayment of such fees ; and 

when any such person shall be apprehended and committed as a 
deserter in any part of Her Majesty's foreign dominions in Her 
the justice shall forthwith cause him to bo conveyed to fo^i^^mi- 
some public prison, if the regiment or corps to which he '""^* 
is suspected to belong shall not be in such part^ or, if the regiment 
or corps be in such part, the justice may deliver him into custody 
at the nearest military post if within reasonable distance, although 
the raiment to which such person is suspected to belong may not 

be stationed at such military post ; and such justice shall in 

every case transmit to the general or other officer commanding a 
descriptive return in the form prescribed in the schedule to this Act 
annexed, to the end that such person may be removed by order of 

such officer, and proceeded against according to law ; [^ and such 

descriptive return, purporting to be duly made and subscribed in 
accordance with the Act, shall, in the absence of proof to the con- 
trary, be deemed sufficient evidence of the facts and matters therein 

stated : PROVIDED always that any such person so committed 

as a deserter in any part of Her Majesty's dominions Transferor 
shall, subject to the provisions herein-after contained, ***^«^'^"'' 
he liable to be transferred by order of the general or other officer 
commanding to serve in any regiment or corps or dej)6t nearest to 
the place where he shall have been apprehended, or to any other 
r^ment or corps to which it may be desirable that he should 
he transferred, and shall also be liable after such ti*ansfer of service 
to be tried and punished as a deserter.] 

35. EVEBY * gaoler or keeper of any public prison, gaol, house of 
correction, lock-up house, or other place of confinement in ^ ^ ^^^^ 
any part of Her Majesty's dominions, is hereby required tcmp,>rAry 
to receive and confine therein every deserter wlio shall be dt-flenere in 
delivered into his custody by any soldier or other person ^^ 



* Added in 1863. * Amended in 1809. 
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conveying such deserter under lawful authority, on production of 
the warrant of the justice of the peace on which such deserter Rhall 
haTc been taken, or some order from the office of the Secretary of 
State for the War Department, which order shall continue in foroe 
until the deserter shall have arrived at his destination ; and such 
gaoler or keeper shall be entitled to one shilling for the safe custody 
of the said deserter while halted on the march, and to such sub- 
sistence fur his maintenance as shall be directed by Her Majesty^s 
regulations. 

36. ANY recruit for Her Majesty's army who, having been 

attested or received pay other than enlisting money, shall 
rc«ruito prior desort before jom ID g the regiment or corps for which he 
thi'!i'r"rl'J^- ^^8 enlisted, shall, on being apprehended, and committed 
corroT **' ^^^ ^WG^ desertion by any justice of the peace upon the 

testimony of one or more witnesses uptm oath, or upon his- 
own confession, foifeit his personal bounty, and bo liable to bo 
transferred to any regiment or corps or depot nearest to the place 
where he shall have been apprehended, or to any other regiment or 
corps to which Her Majesty may deem it more desirable tliat he 

hhould be transferred : PROVIDED always, that such deserters 

thus transferred shall not be liable to other punishment for the 
offence, or to any other penalty except the forfeiture of their 
personal bounty. 

37. ANY person who shall confess ^ himself to be a deserter from 
Fr« d In ^^^ Majesty's forces, or from the embodied militia, shall 
<x>nf.>Mion of be liable to bo taken before any two justices of the peace 

acting for the county, district, city, burgh, or place where 
any such person shall at any time happen to be when he shall be 
brought before them, and on proof that any such confession as 
aforesaid was false, shall by the said justices be adjudged to be 
punished, if in England as a rogue and vagabond, and if elsewhere 
by commitment to some prison or house of correction, there to be 
kept to hard labour for any time not exceeding three calendar 

months ; and if, when such person shall be brought before the 

said justices, it shall be proved to their satisfaction that such con- 
fession has been made, but evidence of the truth or falsehood of such 
confession shall not at that time be foiihcoming, such justices within 
the United Kingdom are hereby required to remand such person in 
the manner herein-before mentioned, and to transmit a statement 



* Tlio section prior to 1861 mode this confession b. fore a Justice equivalent t*» 
cnliMtmeni. Now the punishment of frau I is buinmnry, and etpial to that which 
the Law inijioscs on u chcut. ISee lyaw Ollictrb' Opiuion of March 17b7. 
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of the case and descriptive rotum to the Secretary of State for the 
War Department, with a request to be informed whether such 
person appears to belong or to have belonged to the regiment or corps 
from which he shall have so confessed himself to have deserted ; 

and a letter from the War Ofl&ce in reply thereto, referring to 

such statement, and purporting to be signed by or on behalf of the 
Secretary of State for the War Department, shall bo admissible in 
evidenco against such person, and shall be deemed to be legal 
evidence of the facts stated therein, and on the receipt thereof the 
said justices shall forthwith proceed to adjudicate upon the case. 
IN India the authority herein given to two justices may be exercised 
by one European justice or magistrate. 

38. WHEN there shall not be any military officer of rank not 
inferior to captain, or any adjutant of regular militia, 

within convenient distance of the place where any non- aisoofsick- 
commissioned officer or soldier on furlough shall be 
detained by sickness or other casualty rendering necessary' any 
extension of such furlough, it shall be lawful for any justice^ who 
shall be satisfied of such necessity to grant an extension of furlough 

for a period not exceeding one month ; and the said justice 

shall by letter immediately certify such extension and the cause 
thereof to the commanding officer of the corps or detachment to 
which such non-commissioned officer or soldier belongs, if known, 
and if not then to the agent of the regiment or corps, in order that 
the proper sum may be remitted to such non-commissioned officer 
or soldier, who shall not during the period of such extension of 

furlough be liable to be treated as a deserter ; PROVIDED 

always, that nothing herein contained shall bo construed to exempt 
any soldier from trial and punishment, according to the provisions 
of this Act, for any false representation made by him in that behalf 
to the said justice, or for any breach of discipline committed by 
him in applying for and obtaining the said extension of furlough. 

39. NO person subject to this Act, having been acquitted or 
convicted of any crime or offence by the civiP magistrate, or by the 
verdict of a jury, shall bo liable to be again convicted for the same 
crime or offence by a court-martial, or to be punished for the 



* Previous Acts arc 39 & 40 Geo. III. c. 27, 8. 62 (which originate^l this 
power in 1800), 54 Geo. III. c. 2.5. s. 117. 57 Geo. III. c. 12, ss, 119, 120. In 
lfH)9 a section was added, diroctiug Relief to be made out of tlie Poor Riites. — 
49 Goo. III. c. 12, 8. 9G. 

' This section has been fully advert4>d to in Chap. VII. par. 38, and in Vol. I. pp. 
M, 144-147, 159, 206-215, 362. 449-451. 
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same otherwise tlian by cashiering in the case of a commissioned 
No pemm officer, or in the case of a warrant officer by reduction to 
acquitt<^ or j^n inferior class or to the rank of a private soldier by order 

convictod by ... 

the civil of the Commander-in-Chief, or in the case of an army 
or by a Jury schoolmastor to discharge from the service, or loss of the 

to be tried ,, 'jni* • • i.* 

by a court- wholc or any period of his previous service reckonmg 
tSelJune*' towards poHsion on discharge by order of the Commander- 
offence. in-Chief, or in the case of a non-commissioned officer 
by reduction to the ranks by order of the Commander-in-Chief or 
of the colonel, or in the militia by order of the appointed com- 
mandant of the regiment or corps ; and whenever any officer 

or soldier shall have been tried by any court of ordinary criminal 
jurisdiction, the clerk of such court or other officer having the 
custody of the records of such court, or the deputy of such clerk, 
shall, if required by the officer commanding the regiment or corps , 
to which such officer or soldier shall belong, transmit to him a 
certificate, setting forth the offence of which the prisoner was 
convicted, together with the judgment of the court thereon if such 
officer or soldier shall have been convicted, or of the acquittal of 
such officer or soldier, and shall be allowed for such certificate a fee 
of throe shillings. 

40. ANY person ^ attested for Her Majesty's army, or serving on 
the permanent staff of the disembodied * militia or volun- 
liubi.' to be tcors Other than as a commissioned officer, shall be liahlo 
iirr Ma- to be taken out of Her Majesty's service only by process' 
viw^onij^for or cxecutiou ou accouut of any charge of felony or of 
demeanor'*^ misdenicanor, or of any crime or offence other than the 
orford.bta misdemeanor of absenting himself from his service, or 

amounting . , . 

toan^tiud neglecting to fulfil his contract, or otherwise miscon- 
ducting himself respecting the same, or the misdemeanor 
of refusing to comply with an order of justices for the payment of 
money,* or on account of an original debt proved by affidavit of the 
plaintiff or of some one on his behalf to amount to the value of 
thirty^ pounds at the least, over and above all costs of suit, such 
affidavit to bo sworn, without payment of any fee, before some 
judge of the court out of which process or execution shall issue, or 



* This includes Non-oommisaioned OiBcere. Lloyd r. Woodhall, 1 WilL p. 21<», 
and 1 Bla. Rep. p. 20. Chap. VII. par. 25. 

' Thche arc specified, or tliey would not otherwise bo entitled to the benefits of 
the Act. Rirknian v. Studwick, 8 East Rep. p. 105. • Sec. 52 of 1849. 

< An order for maintenance of an illegitimate child is a Orimiual matter. 
Reg. F. Ferrali, 15 Jur. p. 42 ; 2 D. C. C. p. 5G ; of a legitimate one, 3 Aich. J. of 
P. p. 283. * As to the gradual increase of debt, Vol. I. pp. 207, 211. 
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ome person authorised to take affidavits in such court, of 
affidavit, when duly filed in such court, a memorandum 
rithout fee, be endorsed upon the back of such process, 

iie fects sworn to, and the day of filing such affidavit ; 

oldier or other person as aforesaid shall be liable soidipre not 
process whaH^ver to appear before any justice of {^^ ^^^ 
;e or other authority whatever, or to be taken out ?7J**" 
klaiesty's service by any writ, summons, warrant, ^ice for 

•* •' J J -^ ' » jj^j^ under 

udgment, execution, or any process whatsoever 3(i.,orfor 
»y or by the authority of any court of law, or any taining their 
ite, justice or justices of tiie peace, or any other foJbraJch of 
y whatsoever, for any original debt not amounting *»°*™^- 
y pounds, [or for not supporting or maintaining, or for not 
supported or maintained, or for leaving or having left 
ble to any parish, township, or place, or to the common 

any union,- any relation or child which such soldier or 
might, if not in Her Majesty's service, be compellable by 
•elieve or maintain, or for neglecting to pay to the mother 

bastard^ child, or to any person who may have been 
ed to have the custody of such child, any sum to be paid 
lance of an order on that behalf,] or for the breach of any 
t, covenant, agreement, or other engagement whatever, by 
r in writing, or for having left or deserted his employer or 
or his contract, work, or labour, or misconducting himself 
ng the same, except in the case of an apprentice, or of an 
red labourer, as herein-after described ; and all summonses, 
bs, commitments, indictments, convictions, judgments, and 
es, on account of any of the matters for which it is herein 
1 that a soldier or other person as aforesaid is not liable to 
n out of Her Majesty's service, shall be utterly illegal, and 

i void, to all intents and purposes ; and any judge of 

ih court may examine into any complaint made by a soldier 
is superior officer, and by warrant under his hand discharge 
)ldier, without fee, he being shown to have been arrested 
y to the intent of this Act, and shall award reasonable costs 
> complainant, who shall have for the recovery thereof the 
nedy as would have been applicable to the recovery of any 
hich might have been awarded against the complainant in 
Igmcnt or execution as aforesaid, or a writ of Habeas corpus 
iciendum shall be awarded or issued, and the discharge of 



Hi this exemption was inserted. See Rex v. Archer, 2 Te. Bep. p. 270 : 
1, 5 To. Rep. p. 156. ThU section has been amended on Yarioas ooo 
873 the words between brackets were omitted. 
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any such soldier out of custody shall be ordered thereupon; 

PROVIDED that any plaintiff, upon notice of the cause of action 
first given in writing to any soldier, or left at his last quarters, 
may proceed in any action or suit to judgment, and have execntion 
other than against the body or military necessaries or equipments 
of such soldier: PKOVIDED also, that -nothing herein con- 
tained relating to the leaving or deserting a master or employer, or 
to the breach of any contract, agreement, or engagement, shall 
apply to persons who shall be really and bon& fide apprentices, 
duly bound, under the age of twenty-one years, or to indentured 
labourers, as herein-after prescribed. 

41.^ NO person who shall be commissioned and in full pay as an 
offlcere not officer shall be capable of being nominated or elected to 
S ma^oraf* be sheriff of any county, borough, or other place, or to be 
^^ mayor, portreeve, alderman, or to hold any office in any 

municipal corporation in any city, borough, or place in Groat Britain 

or Ireland : PROVIDED that the competence or liability of any 

officer to be nominated to or to hold any of the aforesaid offices shall 
not be deemed to bo affected by reasoii of the corps to which he 
belongs being assembled for annual ^ tmining at the time of his 
nomination to, or during the period of his tenure of, such office. 

48. ANY person who shall have been attested or enrolled in the 
regular army or reserves, and who shall afterwards he 
emits triable discovcrcd to havo given any wilfully false answer to 
cm^™iKlforo* any question directed to be put by the proper authorities, 
oTiiS'T or ^^ have made any wilfully false statement in the 
«)urt-mar- declaration hercin-before mentioned, shall be liable, at 
the discretion of the proper military authorities, to he 
proceeded against before two justices in the manner heroin-before 
mentioned, and by them sentenced accordingly, or to be tried by a 
district or garrison court-martied for the same, and punished in 

such manner as such court shall direct ; and the declaration 

made by such person on his attestation or enrolment purporting to 
be made in accordance with the regulations of the Secretary of 
State shall, in the absence of proof to the contrary, bo deemed 
sufficient evidence, whether before such justice or justices or before 
any court-martial, of such person having represented the several 
particulars as stated in such declaration. 

* Firat inserted in 1847. See Mutiny Act, sec. 54. The Municipal Corpora- 
tions Act (5 & G Will. IV. c. 70, sec. 51) exempts any Military, NavfJ, or Blarino 
Officer on full pay from muuici|)al office. 

' Provibo addod in 1872. Militia Officers were formerly cxemptoil from tlie 
office of Sheriff, by 42 Geo. III. c. aO, but not so now. See 2 & 3 Vic. c. 59. 



Mutiny Actj Sec. 50. 241 

F anj man while belonging to a militia regiment shall enlist 
be attested for Her Majesty's army, he shall be ^^^^^ 

be tried before a court-martial on a charge for miuuam^n 

n ; but it shall be lawful for the Secretary of into iv^ur 

>r the War Department [*to give such genertd ^^"^^^ 

ns as may from time to time appear to him necessary for 

any man who confesses himself to be a militiaman under 

e of one penny a day of his pay for eighteen calendar 

, in lieu of his being tried by court-martial ; and in 

(h militiaman shall have belonged to the Militia Beserve at 
e of his attestation for placing him imder a further stoppage 

penny a day for two hundred and forty days ; and 

to give general directions as to the manner in which such 
es shall be applied, and whether, on making good the same, 

1 shall be returned to his militia regiment, or be deemed to 
dier, in the same manner as] if he had not been a militiaman 

ime of his attestation : [^PROVIDED that evor>' soldier 

ilo belonging to a militia regiment enlisted in Her Majesty's 
whether such enlistment took place before or after the 

of the Mutiny Act, 1860, shall reckon service towanls 
formance of his limited engagement from the date of his 

ion : PROVIDED also, that any such soldier shall not 

service for pension until the day on which his ongngemout 

militia would have expired ; but if any such soldier 

ibsequently to his enlistment have rendered long, faithful, 
tnt service, the Secretary of State for War may, upon the 

recommendation of the Commander-in-Chief, order that 

reckon service for pension from the date of his attestation. | 
F any non-commisbioned officer of the volunteer permanent 
lists in Her Majesty's army ho may be tried and puniNbcd as 
:er, but if ho confesses his desertion the Secretary of State 

War Department, instead of causing him to bo tried and 
d as a deserter, may cauHo him to bo returned to his service 
volunteer permanent staff, to bo there put under Htoppages 
B pay until he has repaid the amount of any bounty receive<l 

and the expenses attending his enlistment, and also the 
f any, arms, &c., issued to him while on the volunteer per- 

staff, and not duly delivered up by him ; or may cause him 
jld to his 8er^'ice in Her Majesty's anny, with a direction, if 
4 fit, that his time of service therein shall not 1)0 reckoned 
sion until the time when his engagoinont on the volunteer 
ont staff would hav(j expired ; and may further cause him t/) 

-ted in \M'Ak ' IiiH4rtr-<l in \mi. * Added in 1HC5. 

U 
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be put under stoppages of one penny a day of his pay until he bas 
repaid the expense attending his engagement or attestation on the 
volunteer permanent staff, and also the value of any arms, clothing, 
or appointments issued to him while on the volunteer permanent 
staff, and not duly delivered up by him. 

51. EVEEY person subject to this Act who shall wilfully act 
pnnishment Contrary to any of its provisions in any matter relating to 
oir?nding* the enlisting or attesting of recruits for Her Majesty's 
reuuSVto" army shall be liable to be tried for such offence before t 
enlistment, general, district, or garrison court-martial, and to he 
sentenced to such punishments other than death or penal servitude 
as such courts may award. 

67. All powers and provisions relating to Soldiers shall be oon- 
interpreta- t^trued to extend to Non-Commissioned Officers, unlesB 
tion. where otherwise provided. 

76. NOTHING in this Act contained shall be construed to extend 

to exempt^ any officer or soldier from being proceeded 

2SJS?lrf against by the ordinary course of law, when accused of 

jiS^ot felony, or of misdemeanor, or of any crime or offence 

!?.^1^^J" other than the misdemeanors and offences herein-before 

mentioned; and if any commanding officer shall 

neglect or refuse, on application being made to him for that pur- 
Punishment posc, to deliver over to the civil magistrate any officer or 
oteuSig soldier under his command, or shall wilfully obstruct, 
civil justice, ^oglect, or refusc to assist the officers of justice in ap- 
prehending any officer or soldier under his command, so accused 
as aforesaid, such commanding officer shall, upon conviction tbereuf 
in any of Her Majesty's Superior Courts at Westminster, Dublin, or 
Edinburgh, or in any court of record in India, be deemed to be 
thereupon cashiered, and shall be thenceforth utterly disabled to 
have or hold any civil or military office or employment in the 
United Kingdom of Great Britain and Ireland or in Her Majesty's 

service ; and a certificate of such conviction, containing the 

substance and effect of the indictment only, omitting the formal 
part, with the copy of the entry of the judgment of the court 
thereon, shall bo transmitted to the Judge Advocate General in 
London. 

89. ANY action ^ which shall bo brought against any person for 

* The history of tliia section has been given in Chap. VII. par. 37. See abo 
OGth Article of War, and note tl»ereon» pout. 

^ I liuvo alrea<ly remarked upon tliis section in Chap. III., ante. A sectkxi of 
tin's kind is to Im* found in 1 Anne, sess. 2, c. 20, ». .'>2, and in the third Mutiny 
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to be done in parsnance of this ^ Act shall be brought 
ix^ calendar months after the doing thereof, 
lall be lawful for every such person to plead acUonsat 

the general issue ^ Not Guilty, and to give all 

latter in evidence to the jury ; and if the verdict shall 

le defendant in any such action, or the plaintiff therein 
tionsuited, or suffer any discontinuance thereof, or if in 
such court shall see fit to assoilzie the defendant or dismiss 
)laint, the court in which the said matter shall be tried 
3w unto the defendant treble costs, for which the said 
t shall have the like remedy as in other cases where costs 

w given to defendants ; and every action against any 

•r anything done in pursuance of this Act, or against any 
or minister of a court-martial in respect of any sentence 
ourt, or of anything done by virtue or in pursuance of such 
, shall be brought in some one of the courts of record at 
Lster, or in Dublin, or in India, or in the Court of Session 
nd, and in no other court whatsoever. 

LL oaths and declarations which are authorised and re- 
>y this Act may be administered (unless where Adminirtni- 
e provided) by any justice of the peace, or other *»on of oaths. 

aving authority to administer oaths and declarations ; 

person takinc" a faL*o oath or declaration where 
or declaration is authorised or required by this 

1 be deemed guilty of wilful and corrupt perjury,* or of 
making a false declaration, and being thereof duly con- 

lall be liable to such pains and penalties as by law any 
mvicted of wilful and corrupt perjury is subject and liable 
• and every commissioned officer convicted before a general 
rtial of perjury, or of wilfully making a false declaration, 
cashiered, and every soldier or other person amenable to 
isions of this Act found guilty thereof by a general, district, 
on court-martial shall be punished at the dibcretion of such 



0. L c. 34. It was omitted lor some years, and reinserted in 1797 by 

1. c. 33, 8. 80. 

JB honestly dune, though under mistake. Malicious acts would not oomo 

: meaning of the Act See Keighley v. Bell, 4 Fos. and Fin. pp. 798-800, 

ins r. Kokeby, t6. p. 825. 

section does not expire with the Act. See Wolton r. Gavin, 16 Q. B. 

, note. It was first inserted in 41 Geo. III. c. 11, s. 86. 

lefence under Statute of 21 James I. c. 4 is open under thu. 

?. Rokeby, tup. 825. 

was first introduced by 49 Geo. III. c. 12, s. 118. See the prior 

Law Officers' Opinion, Vol. I. pp. 169, and 522-523 ; alao Reg. v. Heune, 

I 8m. p. 958, and 10 Jur. (N. S.) p. 724. Chap. IX. par. 51. 

B 2 
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court \} IN India, in all cases where any oath is hereby required 

to be taken, or any person is hereby required to be sworn, a solemn 
declaration or affirmation may be substituted, if by the laws for the 
time being in force in India such declaration or affirmation would 
be allowed to be substituted in the place of an oath, in case the 
party wore about to depose as a witness in a civil action in any of 
the supreme courts at the Presidencies; and any person wilfully 
and knowingly giving false testimony on oath or solemn declaration 
or affirmation in any case wherein such oath or solemn declaration or 
affirmation shall have been made for the purpose of this Act, or any 
proceedings under this Act, shall be deemed guilty of wilful and 
corrupt perjury, and, being duly convicted thereof before a oonrt- 
martial or otherwise, shall be liable to such pains and penalties as 
by any law in force in England, or by any law in force in India, 
any persons convicted of wilful and corrupt perjury are subject and 
liable to.] 

97. ALL crimes and offences which have been committed i^ainst 

any * former Act for punishing mutiny and desertion, and 

agidnrtfor- for the better payment of the army and their quarters, or 

Arts and "^ agaiust any Act for punishing mutiny and desertion of 

Articles of officers and soldiers in the service of the East India Com- 

War. , 

pany, or against any of the Articles of War made and 
established by virtue of either of the same, may, during the con- 
tinuance of this Act, be tried and punished in like manner as if 

they had been committed against this Act ; and every warrant 

for holding any court-martial under any such former Act shall 
remain in full force, and all proceedings of courts-martial convened 
and held under any such warrant shall bo continued, notwithstand- 
ing the expiration of such Act: PROVIDED always, that no 

person shall be liable to be tried or punished for any offence against 
any of the said Acts or Articles of War which shall appear to have 
boon committed more than three ^ years before the date of the 
warrant for such trial, unless the person accused, by reason of his 
having absented himself, or of some other manifest impediment, 
shall not have been amenable to justice within that period, in which 

» Added in 1863. 

* A section somcwlint similar to this is found in 3 & 4 Anne, c. 5, 8. 52. In 
1718 the Act was said to apply to all crimes committed against a former Act. 
8(0 Vol. I. p. r>OS ; and Chap. VII. pur. 45. This section waa inserted in 11 Gca 
II. c. 2 (1737). 

' lainitation was fir4 inserted in 1 Geo. III. c. 6, s. 71, but desertion wis 
cxcopttnl in the following year, by 2 Goo. III. c. 4, s. 72. In 1811, one y»r 
was projiO'ed as the limitation. See 19 II. D. (O. 8.), p. 368. As to the eflfodof 
this Limitation on the Jurisdiction of tlio Court, Chap. VU. par. 28. 



B.] Mutiny Act, Sefs. 98, 99. 245 

case such person shall be liable to be tried at any time not exceed- 
ing two years after the impediment shall have oeasod. 

98. It should be the duty of all Officers and Soldiers to observe 
and conform to the provisions contained in " The Rogi- 
mental Debts Act, 1863/* and in the regulations for the ix-^ts Act, 
better execution of the purposes of the said Act prescribed 

from time to time by Warrant under the Royal Sign Manual.^ 

99. IN aD places in India where any body of Her Majesty's forces 
may be serving situate beyond the jurisdiction of any 

conrt of small causes established by or under the autho- trJi^« are 
rity of the Governor General of India in Council, actions yond"ihf!*" 
of debt, and all personal actions against officers or against {""Jj^.'^J^fL 
persons licensed to act as sutlers, or other persons amen- «f n<iuiwt8, 
able to the provisions of this Act not being soldiers, shall ofiici.tnot 
be cognizable before a court of requests composed of iooruiH-Jato 
military officers, and not elsewhere, provided tlie value wM,?^»'y'a 
in question shall not exceed four hundred rupees, and ^^n^^ 
that the defendant was a person of the above description 
when the cause of action arose, which court the commanding officer 
of any camp, garrison, cantonment, or military post is hereby 

aathoriscd and empowered to convene.^ WllENEVER owing 

to paucity of officers, or to any other cause, a court of requests 
cannot conveniently be held at the station where the defendant or 
defendants may be, it shall be lawful for the officer commanding 
the division or district to authorise the assembly of a court by the 
officer commanding at the nearest place whore such court c^an be 

formed. COURTS of requests shall in all practicable cases 

consist of five commissioned officers, and in no instance of less than 
three, and the president thereof shall in all practicable cases be a 
field officer, and in no case be under the mnk of a captain, and 
every member shall have served five years as a commissioned officer ; 
" and the president and members assisting at any such court, 
before any proceedings be had before it, shall take the following 
oath, which oath shall be administered by the president of the 
court to the other members thereof, and to the president by any 
member having first taken the oath ; (that is to ^ay,) 

•• I, swear, that I will duly administer 

justice according to the evidence in the matters that shall be 
brought before mo. 

" So help me GOD." 

> Chap. IX. par. 25. 

* Cbftp. Vn. par. 44. Iimcrted iu ISO;^, nin\ umiudctl in 18C1). 
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And all witnesses before any sncb court shall be examined in the 

same manner as in the case of a trial by conrts-martial. All 

actions of debt and personal actions against persons amenable to 
this Act within the jurisdiction of any court of smaU causes shall 
be cognizable by such court to the extent of its powers ; and all 
such actions where the amount sued for exceedjs four hundred 
rupees shall be cognizable by a civil court or court of small cansee 
only; and it shall be competent for any civil court or court <tf 
small causes, or for any military court of requests held in lien 
thereof under the authority of this section, upon finding or award- 
ing any debt or damage, either to award execution thereof generally, 
or to direct specially that the whole or any part thereof shall be 
stopped and paid over to the plaintiff out of any part not exceeding 
one half of any pay ^ or allowance, or out of any other public money 
which may respectively be coming to the defendant in the current 
or any future month or months, or to direct the same to be so paid 

by instalments. In regard to awards of execution general civil 

courts and courts of small causes shall proceed in accordance with 

the rules of procedure for such courts in India ; and in all 

cases where execution shall be awarded generally by a military 
court of requests, the debt, if not paid forthwith, shall be levied by 
seizure and public sale of such of the defendant's goods and property 
as may be found within the camp, garrison, cantonment, or military 
post, under a written order of the commanding officer, grounded on 

the judgment of the court ; and all orders of such oonmianding 

officer as to the manner of such sale, or the person by whom the 
same shall be made, or otherwise respecting the same, shall bo valid 

and binding ; and any goods and property of the defendant 

found within the limits of the camp, garrison, cantonment, or 
military post to which the defendant shall belong at any subsequent 
time shall be liable to be seized and sold in like manner in satis- 
faction of any remainder of mich debt or damages ; -^— and if any 
(question shall arise whether any such effects or property are liable 
to be taken in execution as aforesaid, the decision and order of the 
said commanding officer shall be final and conclusive with respect 
to the same, and if sufficient goods shall not be found within the 
limits of the camp, garrison, cantonment, or military post, then any 
public money or any part not exceeding one-half of the pay or 
allowances accruing to the defendant shall be stopped in liquidation 

of such debt or damages; and if such defendant shall not 

receive pay as an officer or from any public department, but be a 



* This order ciinnot be tnado against tho Grown or operate on half, or pay, 
beyond the control of the local authorities in India. 
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BQtler, servant, or follower, he may be arrested by like order of the 
oommanding officer, and imprisoned in some convenient place 
within the military boundaries for any period not exceeding two 
months, unless the debt bo sooner paid ; and the said com- 
manding officer shall not, nor shall any person acting on his orders 
in respect of the matters aforesaid, incur any liability to any person 
or persons whomsoever for any act done by him in pursuance of the 

provisions aforesaid ; and in cases where the said court shall 

direct specially that the whole or any part of the debt or damages 
shall be stopped and paid out of part of any pay and allowances, 
or out of any public money, the same shall be stopped and paid 

accordingly in conformity with direction ; PROVIDED always, 

that nothing hereinbefore contained shall enable any such action as 
aforesaid to be brought in a military court of requests by any officer 

or soldier against any officer : PBOVIDED also, that the 

articles of military equipment of any defendant shall not be deemed 
•* goods and property " under this section. 

100. * THE government of any of the presidencies in India may 
suspend the proceedings of any court-martial hold in provisions 
India on any officer or soldier belonging to Her Majesty's ^!^^^ ^ 
Indian forces within such presidencies respectively ; — martiui on 

_^ _^ offlwrs und 

'and if any officer belonging to Her Majesty's Indian (K>idi<niuf 
forces shall think himself wronged by the officer com- j.>l(tV'«'jrn- 
manding the regiment, and shall upon due application *****" ^"'^'**- 
made to him not receive the redress to which he may consider 
himself entitled, he may complain to his commander-in-chief in 
order to obtain justice, who is hereby required to examine into such 
complaint) and thereupon, either by himself or by his adjutant- 
general, to make his report to the government of the presidency to 
which such officer belongs, in order to receive the further directions 
of such government, 

101. ^ANY officer or soldier, or other person subject to this Act 
who shall be serving in the territories of any foreign ^^,,,^^1 
state in India, or in any country in India under the pro- ff "fliwrn 
taction of Her Majesty, or at any place in Her Majesty's wrvinnin 
dominions in India (other than Prince of Wales Island, 
Singapore, or Malacca), at a distance of upwards of one hundred 
and twenty miles from the presidencies of Fort William, Fort Saint 

^ Chap. IX. par. 46. 

' Thwe aru proceeding in analogy to thodc provided for bj the 12th and 13t]i 
ArticU's of War, 1872. 

s Chap. Vll. par. 39 ; Chap. X. pars. 28 and 20. Inwrtcd in Articles df 
1842, and amended in 1850, pla(H'<l in Mutiny Act in 18G4, and amendod 
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George, and Bombay respectively, and who shall be accused of 
having committed any offence which if committed in England would 
be punibhablo by the criminal law there, may/ if the same be also 
punishable under the Indian penal code for the time being, be tried 
by a general court-martial to be appointed by the general or other 
officer commanding in chief in such place for the time being, and, if 
found guilty, shall be liable to be sentenced by such court-martial 
to suffer such punishment as may legally be awarded by any of 
Her Majesty's courts of criminal jurisdiction within Her Majesty's 
dominions of India in respect of a like offence committed within 

the jurisdiction of such last-mentioned court ; but no sentence 

of a general court-martial for any such offence shall be carried into 
execution until the same shall have been duly confirmed ; — and 
it shall be lawful for such general or other officer commanding in 
chief as aforesaid to confirm the sentence of any such general court- 
martial ; and such general or other officer as aforesaid may, if 

he shall think fit, suspend, mitigate, or remit the sentence ; 

or, in the case of a sentence of penal servitude, may commute the 
same to imprisonment, with or without hard labour, for such period 

as to him shall seem fit : PROVIDED always, that in all cases 

wherein a sentence of death or penal servitude shall have been 
awarded by any such general court martial held for the trial of a 
commissioned officer, or where a sentence of death shall have been 
awarded by any such general court-martial held for the trial of any 
person subject to this Act other than a commissioned officer, such 
sentence shall not bo carried into execution until it shall have 
been duly approved by the Governor General in Council, or 
Governor in ('ouncil of the presidency in the territories sub- 
ordinate to which the offender shall have been tried : * PKO- 

VIDED also, that any person who may have been so tried as 
aforesaid shall not be tried fur the same offence by any other 
court whatsoever. 

103. Commander-in-Chief shall include the Field Marshal or 
Doflnition of other Officer Commanding in Chief Her Majesty's Forccb 

commander- « ,, ^. t • o 

In-Chief. for tho time being."* 

104. Corps shall in this Act and in the Army Enlistment Act, 
1870, as to future enlistments, include a Brigade couNtitutod of t\%<» 
or more Regiments associated by G. O.* or Royal Wariant for the 
purposes of enlistment or service. 



7438 

* In India this word is constniCHl aa pcrmi»«ivc, not obligatory. - Tlie 

476 

" Indian Evidence Act** would apply to these pmctediugs. 

' See Art. 102 of 1844. ^ Inwjrted in 18G9. * No. 8 of 1873. 
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105. HEB Majesty may, by order of one of her Principal Secre- 
taries of State, and subject to such conditions as may be Miittiji may 
determined by him, attach to any corps of the army in to ngour 
the United Kingdom any regiment or regiments of militia, **"*** 
and the officers, non-commissioned officers, and men (including the 
permanent staff) of any such regiment or regiments so attached 
shall be deemed for all purposes to form part of the corps to which 

they are attached ' : PBOVIDED that no person belonging to 

the militia shall be required to serve for a longer period, or in any 
other countiy, than that during and in which he might have been 
required to serve, or shall be liable to any greater punishment 
than that to which he might have been subjected, if this Act had 
not passed. 

106. HER Majesty may, by order of one of her Principal Secre- 
taries of State, and subject to such conditions as may be 
determined by him, attach to any corps of the army in or^SSSS^re 
the United Kingdom any corps of yeomanry or volun- SJheS^t^ 
teers; and the officers, non-commissioned officers, and ^>™^ 
men (including the permanent staff) of any corps so 
attached shall be deemed for all purposes to form part of the 

corps of tho army to which they are attached ^ : PROVIDED 

that no perbon belonging to the yeomanry or volunteers shall bo 
required to serve in any other manner than that in which ho might 
have been required to serve, or shall be liablo to any greater 
punishment than that to which ho might have been subjected, if 
this Act had not passed. 



* These sections were added in 1872, and an order issued in 1873 (see also 
G. O. 32 of 1873). 

« Sec note p. 224. In 1873 a section (107) was added to the Mutiny Act to 
facilitate legal pioceedings under the Poor and Bastardy Laws. 
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VICTORIA R. 

RULES AND ARTICLES 

FOB THE 

BETTER GOVERNMENT OF OUE AEMY (FOE 1873-4). 



SECTION L 

DUTIES AND LIABILITIES. 

MUSTERS.i 
1. MUSTERS shall be taken of our regiments of life guards, horse 
goards, and foot gnards, twice at least in every year, at such times 
as shall be appointed, and agreeably to the forms heretofore used ; 
mnsters of every other corps in our army shall be taken ac- 
cording to such regulations as we may think fit to establish in 

relation thereto ; no officer or soldier or other person liable to 

be mastered shall be absent from such musters without the leave of 
the proper authorities. 

REGIMENTAL PAY OF OFFICERS.' 

2. REGIMENTAL pay shall not be issued to any officer who 
shall absent himself without leave, or shall overstay the period for 

which leave of absence may have been granted him ; or who 

shall not on promotion ; exchange ; or removal to another 

regiment ; or on appointment from the half to the full pay ; 

join within two months the corps to which ho may have been 

80 appointed ; or who shall not, on his first appointment in the 

army, join as directed in orders from our adjutant general ; 

unless a satisfactory explanation shall have been given through 
his colonel or commanding officer, and shall have been notified by 
our Commander-in-Chief to our Secretary of State for War. 

CONCEALMENT BY RECRUIT ON ENLISTMENT.' 

3. AN Y recruit who shall have enlisted into and been attested 
for our army or our Indian forces , •p^ jy ho gh rij ^ discovered to 
be incapable of active service V*^^^" ' ^^"'ifci Viuity con- 
cealed or not declared by such ?- 'Sstation, 

> Art 28 of 1717 ; and see 26 C^ 
system formerly in force are adverted 

* The CruwD has always 
the Army. 





256 Articles of War (4 — 6). [C 

may be transferred to any garrison, or veteran or invalid battalion 
or company, notwithstanding he shall have enlisted for any 
particular regiment or corps, and shall be entitled to receive such 
proportion or residue of bounty only as our Secretary of State for 
War may allow, instead of the bounty to which such recruit would 
have been otherwise entitled. 

CONCEALMENT ON RE-ENLISTMENT.* 
*4. IF any person discharged from our army for disability, mis- 
conduct, or for any other cause, shall subsequently re-enter the army, 
and shall, at the time of his being attested, conceal the fact, or 

misrepresent the cause of his former discharge ; he shall 

neither be allowed to reckon his past service, nor to receive any 
pension, if again discharged for disability. 

FURLOUGHS.* 
*5. COMMANDING officers of regiments in Great Britain and 
Ireland are authorized to grant furloughs to soldiers, subject to the 
control of the general officers under whose command the regiments 

may be serving ; but these indulgences are not to be granted 

during the seasons for reviews, field exercise, and inspections ; • 

viz. between the tenth day of March and twenty-fifth day of October 

in each year ; except under peculiar and urgent circumstances ; 

the number of soldiers to whom furloughs may be granted, 

between the twenty-fifth day of October and tenth day of March 
following, is to be regulated according to the general order whidi 

may be issued on that head ; and when any soldier on furlough 

phall bo detained by sickness or other casualty beyond the time 
therein limited, any military officer, not l)elow the rank of captain, 
or any adjutant of regular militia, or when there is not any such 
officer within a convenient distance, then any justice, may grant an 
extension of such furlough for a period not exceeding one mon^, 
notifying the same to the commanding officer of the corps to which 
the man belongs, or to the agent of the regiment 

SUT'lLINO.* 
6. NO suttler shall be permitted to sell any kind of liquors or 
victuals or to keep his house or shop open for the entertainment of 
soldiers, after nine o'clock at night, or before ^q beating of tlie re- 
veilles, nor shall he be permitted to sell liquors of any sort during such 
time or times as he shall be forbidden so to do by the officer command- 
ing the troops in the barracks to which the canteen belongs ; nor 

' In 1830 as 113th Article. 

* Art. 25 of 1717. In 1748 the C. O. could give furloughs at two men per 
Company. » Art. 20 of 1717 ; and sec soo. 8 (Art. 2) of Art. of 1718. 
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apcm SnndajB dming Divine service or sermon ; on the penalty 

of being dismissed from all future snttling ; but all officers, 

soldiers, and snttlers shall have full liberty to bring into any of our 
forts or garrisons any quantity or species of provisions, eatable or 
drinkable, except where any contracts are entered into by ns, or 

by oar order, for furnishing such provisions ; (this exception 

extends only to the species of provisions so contracted for ;) and 

all officers commanding in our forts, barracks, or garrisons, are 
reqaired to see, as they shall be answerable to us for their neglect, 
tbat the persons permitted to suttlc, supply the soldier with good 
and wholesome provisions, at the market price. 

CRYING DOWN CREDIT.^ 

7. THE commanding officer of every corps shall, upon its first 
coming to any place where it is to remain in quarters, cause public 
proclamation to be made that if the landlords or other inhabitants 
suffer the soldiers to contract debts, such debts will not be dis- 
charged ; the said commanding officer refusing or neglecting so 

to do shall be suspended for Mree mtmihB^ during which time his 
whole pay shall be applied to the discharging of such debts as shall 
have been contracted by the soldiers imder his command beyond 
the amount of their daily subsistence ; if there be any overplus 
remaining it may be returned to him : if after public proclama- 
tion made as above directed the inhabitants shall notwithstanding 
suffer the soldiers to contract debts with them, it will be at their 
own peril, the officers not being obliged to discharge such debts. 

BILLETS.* 

*8. EB* any complaint shall be made against any officer or soldier 
of ill-treatment of landlords by violence, extortion, or making dis- 
turbances in billets, the officer commanding shall, after proof of the 
justice of the complaint, cause reparation to be made, either by 
causing the offender to be tried for the offence, or by making 
compensation in money, to the extent of stopping half the offender's 
pay daily until the demand be satisfied or full reparation be made ; 
and if such commanding officer shall refuse or neglect to cause such 
reparation to be made he shall be deemed equally culpable as the 

actual offender ; and if the officer or soldier sliall protest aga 

such summary proceeding of his commanding officer, the mattei Ji 

* The origiual order for thiii 10 to be found in thu W. O. Mis. Bk« (1 
See alio 4 W. & H. c. 13, s. 22, and 8 & 9 Will. lU. c. 13, n. 4 ; also VoL 
and Chap. VIL par. 42. anie. 

* Thia (8) was Article 33 of 1717. 
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be inquired into, and, if neceesary, tried before a oompetent oomt- 
martial. 

CARRIAGES.* 

9. THE commanding officer of every corps ordered to march is to 

apply to the proper magistrates for the necessary carriages ; 

and to pay for them as directed by the Mutiny Act 

ARMS AND STORES.* 

10. EVERY captain is charged with the arms, accoutrementB, 
ammunition, clothing, or other war-like stores belonging to the 
troop or company under his command, for which he is to be aooomit- 
able to his colonel or officer commanding the r^ment, in case of 
their being lost, spoiled, or damaged, not by unavoidable accident or 
on actual service. 

11. ^ALL public stores taken from the enemy, whether of artillery, 
ammunition, engineer stores, clothing, forage, or provisions, shall be 
secured for our service, and the officers commanding in chief are to 
be answerable to us for any neglect in this respect 

REDRESS OP WRONGS.* 

12. IF any officer shall think himself wronged by his commanding 
officer, and shall, upon due application made to him, not receive the 

redress to which he may consider himself to be entitled ; he 

may complain to the general commanding in chief of our forces, in 

order to obtain justice ; who is hereby required to examine 

into such complaint ; and either by himself, or by our Secretary 

of State for War, to make his report to us thereupon, in order to 
receive our further directions. 

*18.^ IF a non-commissioned officer or soldier shall think himself 
wronged [in any ^ matter affecting his pay or clothing] by his captain, 
or other officer commanding the troop or company to which he 
belongs, he is to complain thereof to the commanding officer of the 
regiment, who is hereby required to summon a regimental court of 
inquiry for the purpose of determining whether such complaint is 

just ; from the decision of which court of inquiry either party 

may, if he thinks himself still aggrieved, appeal to a general court- 



» This (9) was ArMcle 34 of 1717. 

* Art. 43 of 1717, and see. 13 Art 4 of 1748. Each Captain ia reeponable out 
of hifl contingent allowance for damage to arms, &c. VoL I. p. 41, and Vol. II. 
pp. 115, 209, and 675. * Art 17 of 1717, and see. 14 Art. 20 of 1748. 

* Art. 19 of 1717, and sec. 12 of 1748. See Chap. VL pan. 12 and IS; XL 
par. 24. The recent cases of Dawkins v. Rokeby, 4 Foe. and Fin. p. 8SS, and 
8 L. B. (Q. B. p. 266) ; Keighley v. Bell, ib. p. 798. » Inserted in 1856. 
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oartial; [^and such court shall hear and determine the merits of 

he appeal, and after determining the same, and after allowing the 
ppellant to show cause to the contrary, by himself, and by 
fitnesses, if any, may either confirm the appeal or dismiss it with- 
out more, or may, if it shall think fit, pronounce such appeal 
p%)iindless and vexatious, and may thereupon sentence such appellant 
o such punishment as a general court-martial is competent to award : 

* ftrovided that no stoppage of pay in respect of barrack damage 

Inly assessed by a court of inquiry shall give any non-commissioned 
ifficer or soldier a right of appeal to a general or other court- 
nartial.l 

MAINTENANCE OP GOOD ORDER.' 

14. EVERY commanding officer shall keep good order, and to the 
utmost of his power redress all disorders committed by any officer 
3r soldier under his conmiand ; — and all officers and soldiers are 
bo behave themselves orderly in quarters and on their march, and 
&re not to quit their camp or quarters, or to fail at parade. 

15/ ALL officers, of what condition soever, have power to quell 
all quarrels, frays, and disorders, though the persons concerned 
should be of superior rank, or belong to another corps, and either 
to order officers into arrest, or soldiers into confinement, until their 
proper superior officers shall be acquainted therewith. 

16.^ NO officer shall use any reproachful or provoking speeches 
or geetures to another. 

PROCEEDINGS ON COMMISSION OF OFFENCES.* 

17. WHENEYEB any officer or soldier shall be accused of a 
capital crime, or of violence, or any offence against the persons or 
property of our subjects, punishable by the known laws of the land, 
the commanding officer and officers of his corps are, upon applica- 
tion duly made in behalf of the party injured, to use their utmost 
endeavours to deliver over such accused person to the civil magis- 
trate ; and assist the officers of justice in apprehending and 

securing him. 

18. WHENEVEB any person ' subject to the Mutiny Act shall 
be charged with committing an offence, he shall, if an officer, be 

» Inaerted in 1844. * Inflerted in 1872. 

» Art 34 of 1717. * Art. 20 of 1717, and adverU*d to in Chap. VIII. par. 7. 

» Art. 20 of 1717. • Art. 18 of 1717. and sec. 1 1 of 1748. 

• This wai first iDsorted in the Articles of 1722 (Seo Mis. Bk., p. 22()). In 
Articles for 1742 tbe man was to be tried by a Regimental Court, or application 
made to the Secretary at War for a General Conrt. It was remiKlellod in 1748 as 
section 15, Articles 18, 19, and 21 of that Code, and in 1867. Cl^a^. VIII. per. 10. 

8 2 
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put in arrest, and if a soldier, be put in confinement, and sball, 

within a reasonable time,^ either be brought to trial before a coiiri- 

martial, or be discharged from the said arrest or confinement 

• 

19.^ NO officer commanding a guard, or provost marshal,^ shall 
refuse to receive or keep any prisoner committed to his charge by 
any officer or non-commissioned officer belonging to our forcw; 

and every such officer or non-commissioned officer shall, at the 

same time, [or without * unnecessary delay,] deliver an account in 
writing, signed by himself, of the crime with which the said 
prisoner is charged. 

DISCHARGES. 

20.^ EVERY commissioned officer sentenced to be kept in penal 
servitude, on such sentence being confirmed, shall cease to belong 
to our service. 

*21.« SOLDIERS, having been duly enlisted and attested, shall 
not be dismissed our service without a discharge or certificate, 
p granted according to the general order on that head, which shall be 
in force at the time of granting the discharge.] 

*22.^ NO soldier shall bo discharged, unless by sentence of coiui- 
martial, or by order of our Commander-in-Chief, certified by an 



* The alteration from eight days to ** reasonable time/* has been adverted io in 
CJhap. V. par. 57. Keighley v. Bell, 4 Fos. and Fin. p. 798, and Dawkina f. 
Rokeby. ib. p. 820, were decided on this Article. Sec. 6, par. 27 : — '* Soldien 
charged with an offence and placed in confinement under the proYinons of the 
18th Article of War, are not to be detained in custody for a longer period than 
forty-eight hours — exclusive of Sundays — without having their cases enquired 
into, and either summarily disposed of or reported to superior authority.'' Queoi's 
Regulations, September 1873. 

* Art. 44 of 1717, and sec. 15 Art 20 of 1748. The Article hns been discussed 
in Chap. V. pnr. 54. The cases of Warden v. Bailey, 4 Taunt Rep. p. 86, 
Wolton V. Gavin, 16 Q. B. Rep. p. 48, were decided upon it. 

■ He is also the custodian of Prisoners of Wur. G. O. 19th Blay 1809. 

* Inserted in 1855. * This was first inserted in 1844 (sec. 8 of Mutiny Act, 

* Art. 13 of 1717. It must not be supposed that the ** discharge " u the only 
test of status. It was held so to be in Grant v. Gould, but then the enlistmeots 
being for life, the onus of proof rested on the enlL>ted Soldier to prove hi* 
discharge. With '* limited " enlistments effluxion of time terminates the contract 

' Added in 1817. 

* These are for the protection of the Soldier from the power of tlie Officer, not 
of the Crown. That power of dismissal is unlimited, and not affecteti by these 
Articles. Vol. II. p. 37. When the Regiment had to provide Recruits (as the 
Guards now have to do), the dismissal was always in the hands of tlie Colonel : 
but now the discharge of a man throws the cost of a new Recruit and of an old 
Soldier (as a Pensioner) on the Public, lience this power is limited. Vol. II. pp. 40, 
279-290. In Freer r. Marshall, 4 Fos. and Fin. p. 485, the Soldier brought an 
action to recover damages for his discharge, but failed. 
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officer of the adjutant general's department ; or by authority 

direct from ns; except in the cases of soldiers serving on 

foreign stations, where general ofiGicers commanding are authorised, 
under such regulations and restrictions as may from time to time be 
prescribed by our Commander-in-Chief, to direct that soldiers shall 
be discharged. 

*23.' NO soldier shall be discharged, whether for unfitness or for 
any other cause, unless his services, conduct, character, and the 
cause of his discharge be ascertained before a regimental board, as 

hereinafter provided ; [* but when a soldier shall have been 

sentenced to penal servitude he may be discharged forthwith by 
order of our Commander-in-Chief, and such discharge shall not 
affect the execution of his sentence.] 

RETURNS AND ACCOUNTS. 

24.* THE commanding of&cer of every corps, at home and abroad, 
shall, on the first of every month, transmit to the Commander-in- 
Chief of our forces, and to our Secretary of State for War, an exact 
return of the state of such corps, specifying the names of the 
officers absent, and the reason for and time of their absence. 

25.' BETUBNS shall be made, in like manner, of the state of our 
forces in Ireland, to the Lord Lieutenant or chief governors thereof, 

and to the general oflicer there commanding ; and of our forces 

in Scotland to the officer there commanding. 

26. EXACT returns of the state of our garrisons and corps 
stationed abroad shall be transmitted by their respective governors 
or commanders there residing, by all convenient opportunities, to 
our Commander-in-Chief and Secretary of State for War. 

27.* ALL commissions granted by us, or by any of our generals 
having authority from us, shall be entered in the books of our 
Secretary of State for War, otherwise they will not be allowed of at 
the musters. 

28. IT shall be the duty of all officers and soldiers to observe 
and conform to the provisions contained in the Ecgimental Debts 
Act, 1863, and in the regulations for the better execution of the 
purposes of the said Act prescribed from time to time by warrant 
under the royal sign manual. 

•29. EVERY non-commissioned officer and soldier of our forces 



> See Note * on p. 260. * Addod in 1863. > Inserted in 1748. 

* As to fonner neceisity for this, see Vol. II. p. 73. 
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shall be provided wiUi a book ^ calculated to show his aervicea, tg^i 
date of enliHtment, and the actual state of his aoeomits, in ood* 

formity with our regulations on this head; and every oooh 

manding officer shall state, upon the monthly return of the regiment 
under his command, whether all the non-commissioned officers and 
soldiers of the regiment are in possession of the said books, and 
whether the orders on this head are properly attended to. 

30. THE accounts of our forces shall be made up and transmitted 
according to such regulations as we may think fit to establish in 
relation thereto. 



SECTION II. 

CRIMES AND PUNISHMENTS. 
CRIMES WITH REGARD TO DIVINE WORSHIP. 

31. ANY officer or soldier who, not having just impediment, 
shall not attend Divine service in the place ^ appointed for the 

assembling of the corps to which he belongs ; or who, being 

present, shall behave indecently or irreverently; or who disU 

offer violence to a chaplain of the army, or to any other minister of 
God's Word, shall be liable, if an officer, to such punishment as by 
a general court-martial shall be awarded, and if a soldier, to such 
punishment as by a genercUy disirict, or garrison court-martial shall 
be awarded. 

32. ANY non-commissioned officer or soldier who, without due 
cause or without leave from his commanding officer, shall abeent 
himself from the garrison or regimental school,^ when duly ordered 
to attend there, shall be liable to be tried before a court-martial for 
disobedience of orders, or be subject to such punishment as it may 
be competent for his commanding officer to award. 

33.^ ANY commissioned chaplain who shall absent himself finom 
his duty (excepting in case of sickness or leave of absence) shall be 



' This Book was introduced in 1816 (compare sec. 17 in Artiolee of War, 1815 
and 1816), hut its use was extended at the instance of the late Lord Hardinge, in 
1829 (see W. O. Oircular 289), and is known as *' Tommy Atkins." YoL iL pp^ 
58-60 ; and Hough (1825), p. 550. 

' ThiB has been adverted to in C3iap. II. par. 38. Parliament refnaed Id altar 
this ArUcle in 1811. See 19 H. D. (O. S.), p. 368. 

' This article is inserted to meet the case of Warden v. Bvley, 4 Taniit Bcp. 
p. 67, and Vol. II. p. 554. « In Articles of 1748. 
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brought before a general conri-martial, and ptmifihed as the circmn- 
stanoes of his offence may require. 

34. ANY oommiBsioned chaplain who shall be gnilty of mis- 
condact ^ or vicious behaviour derogating from the sacred character 
with which he is invested, shall, on conviction before a general 
oonrt^martial, be discharged from his office. 

PERJURY. 

35.' EYEBY commissioned officer convicted before a general 

court-martial of perjury shall be cashiered ; and every soldier 

or other person subject to these articles convicted thereof before a 
general^ distriei^ or garriBon court-martial, shall be liable to such 
punishments as such court may award. 

MUTINY AND INSUBORDINATION. 

36.' ANY officer or soldier who shall begin, excite, cause, or join 
in any mutiny or sedition in any of our land or marine forces, or in 
any party, post, detachment, or guard, on any pretence whatever ; 

or who, being present at any mutiny or sedition, shall not use 

his utmost endeavour to suppress the same; [^ or who shall conspire 

with any other person to cause a mutiny ;] or who, coming 

to the knowledge of any mutiny or intended mutiny, shall not 
without delay give information thereof to his commanding officer ; 
or 

37.^ WHO shall strike a superior officer, or use or offer any 

▼iolenoe against him, being in the execution of his office ; *or 

who, being confined in a military prison, shall strike, use, or offer 
any violence against a visitor or other his superior military officer, 
being in the execution of his office ; or 

38. WHO shall disobey the lawful command^ of his superior 
officer; 

' Thif WM ^ dnrnkenneM or other scandalooa," in 1748. 

* Thi* was fint inierted in 1H60 (sc-c 40th Art.). The former methrid of 
dealing with perjnrj is di0VB ill Chap. IX. par. 51. * Art. 8 of 1717. 

« iMertod in IgUflL ^MBMiMM|Li717. * In 1847. 

' Maytli6 0id8rbsii^^^^^^^^^**iO|^4TaontBep. p.76; and 
iaettMdlieaHionoBf^ ' ^ ^ pp. 786^ 768, 702 ; and 

foLiLpiiae^astol^ IM. tak.4f«r.29. 

••JfasoUkriiAw fllBiillilrOTAorisy 
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SHALL, if an officer, suffer DEATH, or such other pnniBhment 
as by a general court-martial shall be awarded ; 

AND, if a soldier, shaU suffer DEATH, PENAL SEBVITUDE 
for a term not less than five years, or such other punishment as by 
a general court-martial shall be awarded. 

39. Any officer or soldier who shall use traitorous or disre- 
spectfal words against our royal person,^ or any of our rojal 
family ; or 

40.* WHO, being concerned in any fray, shall refuse to obey any 
other officer (though of inferior rank) who shall order him into 

arrest ; or shall draw his sword upon or offer violence to sndi 

officer ; 

SHALL, if an officer^ on conviction of any one of the aforesaid 

offences, before a general court-martial, be CASHIEEED ; and 

if a soldier J shall, on conviction thereof before a general, dishrid, or 
garrison court-martial, be liable to such punishments as such court 
may award. 

» 

41. ANY officer or soldier who shall behave with contempt or 
disrespect towards the general^ or other commander-in-chief of our 

forces, or shall speak words tending to his hurt or dishonour ; 

[*or shall strike or offer violence] or use threatening [or insub- 
ordinate*] language to his superior officer ; 

SHALL, if an officer, on conviction thereof, be LIABLE to he 

CASHIERED ; or to suffer such other punishment, according 

to the nature and degree of the offence, as by the judgment of a 

general court-martial may be awarded ; and if a non-commis' 

stoned officer or soldier, shall, on conviction thereof, be punished 
according to the nature and degree of the offence, by a general, 
district, garrison, regimental, or other court-martiaL 



coming in contact with him^-except under unavoidable circumstances." Queen*a 
Regulations, September 1873. 

* The " Prince of Wales " was also specified in the Articles of 1748. 
» Art. 20 of 1717. 

* This always has been a Military offence. ** The General's authority/' wrote 
Bruce, in 1717, ** bhould be with a nod, and by his looks he should strike in them 
an awful regard for his person. For his authority being once sunk, and his 
person rendered cheap and contemptible witli the Soldiery, 'tis more than probable 
their insolence will not stick there, but that at length, Actaoon-like, he wiU be 
devoured by the beasts he feeds,** p. 159. Art. 7 of 1717. 

The Duke of Marlborough (not unlike another General) thought equal mpert 
ought to be shown to his wife, and in 1705 the W. O. Letter Books show a 
correspondence on the subject (33), pp. 233 and 253. 

« Added in 1863. * Added in 1868. 
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DESERTION, AND ABSENCE WITHOUT LEAVE. 

42.^ ANT ofBoer who shall desert our service shall suffer DEATH, 
or snch other panishment as by a general conrt-martial shall be 
awarded; 

ANY non-oommissioned officer or soldier who shall desert our 
servioe shall snffer DEATH, or snch other pimishmeiit as by a 

qetkend court-martial shall be awarded; and if tried by 

a du^tnei or garriton court-martial, shall suffer such punishment as 

such court may award ; and any non-commissioned officer or 

soldier enlisted or in pay in any regiment or corps who shall, 
without having first obtained a regular discharge therefrom, enlist 
himself in our army, may be punished as a deserter from our 
service. [* Upon the conviction by court-martial of any soldier of the 
crime of desertion, our Commander-in-Chief may, and if the court- 
martial has been held on a foreign station, the general or other 
officer commanding at such station may, order such soldier to serve 
in any regiment or corps.] 

43. ANY soldier may be tried for desertion without reference to 
the time during which he may have been absent, and may thereupon 
be found guilty either of desertion or of absence without leave.^ 

44.* ANY officer or soldier who shall advise or pei*suade any 

other officer or soldier to desert our service; or who shall 

knowingly receive and entertain any deserter, and shall not imme- 
diately on discovery give notice to his commanding officer, or to 
our Secretary of State for War, or shall not cause such deserter to 
be apprehended by the civil power ; 

SHALL, if an officer ^ on conviction thereof before a general court- 
martial, be CASHIERED ; and if & soldiery shall, on conviction 

thereof before a general, district, or garrison court-martial, be liable 
to such punishments as such courts may award. 

45. IF any man while belonging to a militia regiment, or to the 
volunteer permanent staff, shall enlist in and be attested for our 
army, he may be dealt with in the manner provided for in the 50th 
section of the Mutiny Act.^ 

46.* IF any soldier while serving in any regiment or oor 

» Art*. 12 and 13 of 1717. « Added In 1867. 

* Chap. IX. pans. 03, 64. This Article was inserted in 1847 ^26) 
tinned from 1860 until 1871) to fonn part of an Article 
Soldier abtent without Ivave for twentj-one days she 1 
a General or District Court, unless special permission i 
Regimental Court « Art 14 of 1717. •Art 50 of 
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confess to his commanding ofiGicer that he is a deserter from some 
other regiment or corps, or from the militia, and evidence of the 
truth or falsehood of such confession cannot then be oonvenientlj 
obtained, a record of such confession, signed by such commandii^ 
officer, shall be entered in the regimental books, and such soldier 
shall continue to do duty in the regiment or corps in which he shell 
then be serviug, or in any other regiment or corps to which he may 
be transferred, until he shall be discharged, or until l^al proof cen 
be obtained of the truth or falsehood of such confession, of the 
making of which confession the said record, or a copy thereof pur- 
porting to bear the signature of the officer having the costodj of 

the regimental books, shall be sufficient evidence ; [ and in eny 

case where such confession shall then appear to be true, such soldier 
may be arraigned before a generaly dUtrict^ or garrUon court-martiAl 
on a charge for desertion, and, if convicted, may be punished 

accordingly ; and where such confession shall appear to be 

false, such soldier may be arraigned before a district or ganwm 
court-martial on a charge for making a &lse statement to his com- 
manding officer ; ] and he may, if convicted, be sentenced, in 

addition to imprisonment, with or without hard labour, to forfeiture 
of all advantage as to good-conduct pay, and pension on discharge, 
which might otherwise have accrued from his former service, and to 
forfeiture of any good-conduct badges, medals, decorationa, and of 

any annuities or gratuities relating thereto ; \} a letter purporting 

to be written in reply to an inquiry respecting the truth or &lsehood 
of such confession, and to be signed by or on behalf of the com- 
manding officer of the regiment or corps from which such soldier 
confesses himself to have deserted, shall be admissible in evidence 
against such soldier, and shall be deemed to be legal evidence of the 
facts stated therein.] 

47.^ OUR Commander-in-Chief may, and any general or other 
officer commanding on any foreign station, may, within his com- 
mand, dispense with the trial of any soldier confessing desertion, if 
he shall so think fit, and may thereupon order such soldier to serve 

in any regiment or corps ; and such soldier shall thereupan 

forfeit his service for the period between the date of the desertion 
stated in his confession and the date of the said order to serve, and 
shall not be allowed to reckon the said period as a part of the 
limited service for which he was enlisted or re-engaged, or for 
which his term of service may have been prolonged ; and shall also 
forfeit all advantage as to good-conduct pay, and pension on dis- 



A<ldod in 1863. ' Arts. 52 and 53 of 1860, but ^modelled 1866. 
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chaige, which might have otherwise accrued from the length of his 
former service, and shall also forfeit all medals and decorations 
whatsoever which he may he in possession of and authorized to 
wear, together with any annuity or gratuity thereto appertaining; 

bat any such soldier, if he shall have subsequently performed 

good, &iihfal, or gallant services in our army, may, on the same 
being duly certified by our ComLmander-in-Chief, be eligible to be 
restored to the benefit of the whole or of any part of his service ; 
and should the restoration be approved by us, our order for the 
will be signified through our Secretary of State for War.^ 



49.' EVEBY soldier shall be liable to be tried and punished for 
di*6ertioii from any regiment or corps into which he may have 
unlawfblly enlisted, although he may of right belong to another 
regiment or corps, and be a deserter therefrom ; a nd any number 
of charges of desertion may form the subject of a single arraign- 
ment. 

50.' ANY soldier who, without leave from his commanding officer,* 
shall absent himself from his quarters, garrison, or camp, [^or from 
his troop, company, or detachment,] or who, without a pass or leave 
in writing from his commanding officer, shall bo found one mile or 

> Theze Ib do Art 48. * Art. 54 of 1860. 

' 860. 14, Art 1 of 1748, and Art. 25 of 1717. 

* 8ec. 6, DiBcipline. — ^^' 25. Commanding oflScers are held responsible for the 
proper application of the provisions of the Articles of War which empower them 
to dei^Te the soldier of his pay for absence without leave for any number of days 
Dot CKoeediiig five ; but it is to be understood that, in giving effect to this power, 
commanding offioers are not precluded from trying the soldier by court-martial 
for les than five days' absence without leave, if, upon investigating the case, the 
cuemBBtanoes elicited shall appear to call for a heavier punishment. General 
OffloerB commanding are alone empowered to dispense with tlie trial by court- 
martial of soldiers who are absent without leave for any period over five and under 
twenty-one days. Commanding oflScers of corps will invariably award a punish- 
ment entailing an entry in the regimental defaulter-book, for cases of absence 
over five days summarily disposed of under such authority. — Though the absence 
may not amount to an entire day of 24 hours, the day on which the soldier absents 
himself and the day on which he returns are to be reckoned as complete days for 
this purpose. 

** 26. It would be inconsistent with subordination for a commanding oflScer to 
admit the rig^t of option, or appeal from any of the above awards— except in tho 
instam*?^ affecting a soldier's pay, sanctioned by the Articles of War ; but ho 
may, if he think proper, vindicate the justice of Ms first order by resorting to the 
alternative of a court-martial,'' 

• This crime was treated as desertion in and prior to 1749 (sec 6 Art 2), that 
is he was to be ** deemed as a deserter,'* and punished at the discretion of the 
C. H. In 1751 till 1828 the crime was continued in the sec. dealing with dc^'r- 
tioDf bat the words ** deemed as a deserter " werp omittird. It came into this 
Act in 1833 (Art 63:<. 
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upward? from the camp, shall, on conviction thereof, be punisbed, 
according to the degree of the offence, by a general * or other court- 
martial. 

IF any soldier shall absent himself without leave for any period 
not exceeding ^t;6 days, and shall not account for the same to the 
satisfaction of his commanding officer,' and if any soldier shall be 
guilty of any other offence which the commanding officer may not 
think necessary to bring before a court-martial, the commanding 
officer may, in addition to any minor punishment he is authorized 
to award, order that such soldier shall be imprisoned for any period 
not exceeding one hundred and sixty-eight hours, with or without 
hard labour, or with or without solitary confinement, as the swd 

commanding officer may think fit ; and any soldier who shall 

have absented himself as aforesaid may in addition to or instead of 
such imprisonment, or other punishment which the commanding 
officer has authority to inflict, be further deprived, by order of 
his commanding officer, of his pay for the day or days of snch 
absence ; 

ANY soldier ordered by his commanding officer to suffer imprison- 
ment or deprivation of pay (except in certain cases of fines for 
drunkenness in which the offence is not denied) shall, if he 
so request, have a right to be tried by a court-martial for his 
offence instead of submitting to such imprisonment or depriva- 
tion.^ 

OFFENCES IN T&E FIELD, CAMP, GARRISON, OR QUARTERN 

51.* ANT officer or soldier who shall hold correspondence with or 

give intelligence to the enemy, directly or indirectly, or 

relieve with money, victuals, or ammunition, or knowingly harbour 
or protect, an enemy ; or 

52.^ MISBEHAVE before the enemy, or shamefully abandon or 
deliver up any garrison, fortress, post, or guard committed to his 

charge, or which it was his duty to defend ; or shall compel, 

or speak words, or use other means to induce the governor or oom- 



* Altered from Regimental in 1850 (sec. 2, Art. 59). 

* The Art. as confined to absence without leave dates from 1836 (52) and 
enabled the C. O. to deprive of the 5 days' pay, the exercise of which was in 1838 
to be in addition to any other punishment he could inflict (52). In 1845 (52) 
the power of imprisoning for 2 days with stoppage of pay, and power to stop pay 
for the absence in lieu of other punishment, if the soldier so desired it, was gif«n. 

* This option was given in 1838. 

* Art. 7 of 1717, and sec. 14 Art 18 of 1748. 

* Art. 16 of 1717. and sec. 14 Art 13 of 1748. 
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manding officer, or any other person, to deliver up to the enemy 
or to abandon, any garrison, fortress, post, or guard ; or 

53.^ LEAVE his commanding officer or his post to go in search 
of plunder ; • or 

54.3 TREACHEROUSLY make known the watchword to any 
person not entitled to receive it according to the rules and discipline 
of war ; or 

55.* BY discharging fire-arms, drawing swords, beating drums, 
making signals, using words, or by any means whatever, inten- 
tionally occasion £edse alarms in action, camp, garrison, or quarters ; 
or 

56.^ CAST away his arms or ammunition in presence of an 
enemy ; or 

57.* WHO, being a sentinel, shall be found sleeping on his post 
or shall leave it before being regularly relieved ; or 

68.' WHO, being employed in foreign parts, shall do violence to 



« lb.. Art. 21 of 1748. 

• The Articles of 1748 added, " that he should be reputed a disobeyer of Military 
Orders, and should suffer death.** The ptissage in Sir William Napier's *• History 
of the Peninsular War* (Book 21, Chap, v.) will occur to many readers. *' Thus 
the disobedience of three plundering knaves, unworthy of the name of Soldiers, 
deprived one consummate Commander (Wellington) of the most splendid success, 
and feared another (Soult) from the most terrible disaster.^' 

» Art. 41 of 1717, and sec. 14, Art. 15 of 1748. 

• Art 39 of 1717, and sec. 14, Art. 9 of 1748. See the Duke of Wellington's 
Despatches, vol iii. p. 242. 6.0. 19 (5) 1809, par. ll,12,andG.O.of20 June 1815. 

• Sec. 14, Art. 14 of 1748. Practically, a rout. See vol. iii. p. 450, and 
vol. viii. p. 162 of Despatches. As to collecting same after action, G. O. 11 Juno 
1813. « Art. 37 of 1717, and sec. 14, Art. 6 of 1748. 

' Sea 14. Arts. 11 and 17 of 1748. 

The difficulty in the Peninsular War of repressing the crimes here enumerated, 
was often made the subject of the Duke's Despatches and General Orders. In 
the General Orders of May 1809, he warns the Officers " that the Army will very 
soon be no better than a banditti." Vol. iii. p. 242. In his Despatch to Lord 
Gastlereagh in June, he complains that the powers of the Mutiny Act were not 
flufficiently stringent for the restraint and punishment of crime, bo " that the 
English Army was worse than an enemy in the country," t&. pp. 304, 488 ; 
ToL iv. p. 457 ; vol. v. pp. 583, 705. The difficulty of obtaining a conviction 
before a Court-martial was very great as the Portuguese were afraid to, and tho 
Soldiers would not, appear as witnesses against the offenders, i&. pp. 700 and 766. 
Whenever, therefore, a conviction was obtained for robbing or illtroating the 
inhabitants, the sentence was invariably executed, and the Duke gave out in 
General Orders (February 1810), that such offences he was '* determined in no 
instance to forgive." lb. 753, and vol. iv. pp. 1, 6, 7, 103, and 678. 

Even in less important matters, offences against public propriety, the Duke 
was not less resolute. '* If protection of the country means anything, it means 
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any person bringing provisions or other necessaries to the quarters 

of our forces ; or force a safeguard ; or break into any 

house or store or cellar for plunder ; 

SHALL on conviction of any one of the aforesaid offences suffer 
DEATH, PENAL SERVITUDE for a term of not less than five 
years, or such other punishment as by a general court-martial shall 
be awarded. 

59.^ ANY officer or soldier who shall send any flag of truce to the 
enemy without due authority ; or 

60. WHO shall give a parole or watchword different from what 
he received without good and sufficient cause ; or 

61.' WHO shall, in operations in the field, spread rei>ort8 by 
words or by letters calculated to create unnecessary alarm by 
spreading such reports, either in the vicinity or in rear of the army ; 
or 

62.' WHO shall, in action or previously to going into action, use 
words tending to create alarm or despondency ; or 

63. WHO shall, either verbally or in writing, disclose the num- 
bers, position, magazines, or preparations of the army for sieges^ or 
movements, and by such disclosures shall produce effects injurious 
to our army and our service ; or 



protection of its laws and magistrates against our own pec^le, as well aa against 
the common enemy.** vol. xiv. (Sapp.) Deep. 189, 19S. In rebuking some Oflloen 
who had misconducted themselves in the theatre at Lisbon, to the annoyaiiee 
of the audience, he wrote : — * The English public would not bear this, and I aee 
no reason why the Portuguese public should be worse treated ' ** (toL iii p. 564); 
and where the (fences committed were punishable by the Local Aatboritiw, be 
never interfered to screen the guilty, or prevent the law taking ita eoima. lb. 
pp. 350-461 ; toL t. p. 731 ; toL Ti. p. 382. 

> As to receiying and sending flags of trace, see GreDeral Qrden, 1 Aogait 
1810, ToL iT. p. 197. This and the following Arta. were first insexied in V^^ 
based (I think ^, on G. O. of the Duke issued in the Peninsula. 

< Alt. 16 of 1717. *' Not to listen ** (as the Duke warned his OIBeen) *«lotiiB 
wiisideas reports which inTariably pierail on the flank and n^mr of all Amisi.'* 
Vol. iiL p. 480, and aee toI. Tiii p. 156. G. 0. 10 Aug. 1810 agreeiiis with Aita 
61 and 63, and see Art 25 of 1842. 

As to panic with OsTalrr, who baring honee can fly, foL ir. p. 615, aad 
ToL IT. of Sir CharlM Xapi^ s Life. p. 219. 

' ** The croaking which already pterails in the Anny, and particvlaily aboal 
Head-qnaners, is diagiaoefnl to the natioiL, and does infinite miackief looar cnase.** 
VoL iT, p. 366. 

* ** The anny should know that to work during a aega is as nuMk part of Aflr 
duty as it i$ toeogage the eneaiy in the field.^ G. O. [D. of W.) S Oet 1811 
and ToL ii dup. 15, par. 113. 
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64.^ WHO shall leave the ranks in order to secure prisoners or 
horsee, or on pretence of taking wounded ^ officers or men to the 
rear, without orders from his superior officer ; or 

65. WHO shall leave his guard, picquet, or post ; or shall 

he taken prisoner^ by any want of due precaution, or by dis- 
obedience of orders ; or fall into the enemy's hands by passing 

through * outposts ; or 

^^^ WHO shall irregularly detain, seize, or appropriate to his 
own corps or detachment bread, spirits, forage, or any supplies pro- 
ceeding to the army, contrary to the orders issued in that respect ; 
or 

67. WHO, being in command of any of our garrisons, forts, or 
barracks, shall connive at the exaction of exorbitant prices for houses 

or stalls let to suttlers; or lay any duty upon, or take any 

fee or advantage, or be in any way interested in the sale of pro- 
visions or merchandise brought into places under his command ; 
or 

68. WHO shall impede the provost marshal or any other officer 

legally exercising authority; or refuse to assist him when 

requiring his aid in the execution of his duty ; or 

69.* WHO, being under arrest, or in prison, shall leave or es- 
cape from his confinement before he is set at liberty by proper 
authority ; 

> ** The Soldiers,** wrote the Duke, ** look for and secure captures rather than 
destroy the enemy." YoL v. p. 68. *' It is an unriyallcd Army for fighting if the 
Soldif^ can only he kept in their ranks during the battle.' Vol. vi. p. 604, 

G. O. S June 1811. * G. O. 11 June 1813. 

» 

' The pay of these was withheld, until an inquiry showed that it was not by 
their neglect 55 Geo. m. c. 108, s. 125, and 31 H. D. (O. S.), p. 831. As to 
detertioD by the Irish Militia, see vol. iy. p. 405, vol. v. pp. 417 and 634. 

« See the Duke's General Orders, 15 March 1813. 

* An illustration cf the necessity of severe punishment may be given in the 
following extract: — "A detachment seldom marches, particularly if under the 
commMid of a non-Commissioned Officer only (which rarely happens), that a 
mmder or a highway robbery, or some act of outrage is not oonmiittcd by the British 
Soldiers comprising it ... . and I am sorry to add that a convoy has seldom 
arrived with money that the chests have not been broken open, and some of the 
nvney stolen by the Soldiers in whose charge it was placed, and they have never 
brought up shoes or other necessaries which could be of use to them, or which 
they ooold sell, that they have not stolen some of the articles." Vol. iv. Desp. 
5-6. The Provost-Marshal had authority given him by the Duke to punish on 
the spot the heinous crime of plundering provisions coming to the Army. YoL iii. 
p. 405. There was no warrant for this in the Militaiy Code tilll829. 

« Art 15 of 1717. The Officer was to be cashiered, but the Soldier to die as 
a DeMTter, by sec. 15. Art 23 of 1748. 
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SHALL, if an officer, on conviction of any one of the aforesaid 
offences, before a general court-martial, be CASHIERED ; and, 

if a soldier, shall on conviction thereof before a general, digtrid, or 
garrison court-martial, be liable to such punishments as shall aoooid 
with the provisions of the Mutiny Act and with the usage of the 
service. 

70.^ Any officer or soldier who shall fail to appear at the place of 
parade or rendezvous appointed by his commanding officer, or shall 

go from thence without leave before he shall be relieved ; or 

who shall, without urgent necessity, quit his platoon or division ; 
or 

71. WHO, in the United Kingdom or British Lsles, shall by 
discharging fire-arms, drawing swords, beating drums, or by any 
other means whatever, occasion false alarms in camp, garrison, or 
quarters ; or 

72.^ WHO shall not, within ttoeniy-four hours after the commit- 
ment of any prisoner, or as soon as he shall be relieved from Iub 
guard or duty, give in writing the prisoner's name and crime, and 
the name and rank of the officer or other person who committed 
him, to the officer commanding the garrison or regiment to whom 
he may be ordered to report ; or 

73. WHO, when in command of a guard, picquet, or patrole, 
shall, without proper authority, release any prisoner committed to 
his charge, or shall suffer him to escape ; or 

74. WHO shall unnecessarily detain^ any prisoner in confine- 
ment, without bringing him to trial ; or 

75.* WHO shall neglect to obey any garrison or other orders; 

SHALL, if an officer, on conviction of any one of the aforesaid 

offences, be LIABLE to be CASHIERED,— or suffer such other 

punishment, according to the nature and degree of the offence, as 

by the judgment of a general court-martial may be awarded ; 

and if a non-commissioned officer or soldier, shall, on conviction of any 

of the aforesaid offences, be punished according to the nature and 

degree of the offence by a general, district, garrison, regimental, or other 

court-martial. 

DRUNKENNESS. 

76.^ IF any officer shall be drunk on any duty under arms, he 



» Art. 89 of 1717, and sec. 14, Art. 4 of 1748. 

« Art. 40 of 1717, and Chap. VHI. par. 13. » Chap. VIIL par. 15. 

* Ab to these, see Chap. III. pars. 4 and 6. 

* Art. 30 of 1717, and sec. 14, Art. 5 of 1748. Tho coDMqiieDcea of emploTiiig 
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shall, on oonviction thereof before a general court-martial, be sen- 
tenoed to be cashiered. 

77.* IF any soldier shall be drunk, whether on duty or not on 
duty, he shall, on conviction thereof before any court-martial, in 
addition to, or without any such other punishment as the court may 
award, be liable to a fine not exceeding one pound, to be levied by 
stoppages from the offender*s daily pay. 

IF any soldier shall be drunk, whether on duty or not on duty, his 
commanding officer may, with or without any other lawful punish- 
ment, award him to pay a fine not exceeding ten shillings, such fine 
to be levied by stoppages from the offender's daily pay. Any soldier 
who shall object to such award on the ground of his innocence of the 
offence shall, if he so request, have a right to be tried by a district 
or garrison court-martial instead of submitting to such fine. 

IN levying any fine or fines for drunkenness, whether imposed 
by a court-martial or a commanding officer, the stoppages froui the 
offender's daily pay shall in no case exceed fourpence a day. 

78. A regimental or detachment court-martial may try any non- 
commissioned officer on a charge of drunkenness not on duty, but 
shall not try any other soldier on such charge. 

IF any soldier shall be drunk when not on dut}-, and it shall 
appear expedient to the commanding officer that such soldier by 
reason of previous offences of drunkenness should be brought before 
a district or garrison court-martial, he shall make application to the 
general officer commanding the district or station, who shall, if ho 
shall so think fit, make order for the trial of such soldier, and such 
soldier being convicted of the act of diiinkenness shall bo liable to 
such punishments as the court may award. 

IN every case where a soldier is found guilty by a court-martial 
of drunkenness, whether on duty or not on duty, the court shall, for 
the purpose of assisting their discretion in awarding punishment, 
receive evidence of all former entries of drunkenness against the 
prisoner in the regimental, company, battery, or other defaulters 

hook. 

DISGPwVCEFUL I^ONDICT. 

70. ANY officer who shall behave in a scandalous manner, un- 
becoming the character. of an officer and a gentleman ; 

a dmnken Oiderly of Dragoons in the Peninsula will occur to the readers of 
Napier. Sec also vol. iv. p. 386 of Dc«|»ntche«. Those Acts were recast in 1869. 
* As to stoppages of p.iy for this offence, see TiOrd llaniiiige's KvMence. 
* Militarj Punishments/ 1836, p. 303. Contrast with AtU, in 1870. 

T 
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SHALL, on conviction thereof before a general court-martial, be 
CASHIERED. 

80.^ ANY officer or soldier, or other person employed in the "War 
Department, or in any way concerned in the care or diKtribution of 
any money, provisions, forage, arms, ammunition, clothing, or other 
stores belonging to our array, or for our use, who ^hall embezzle, 
fraudulently misapply, wilfully damage, steal, or receive the same, 
knowing them to have been stolon, or shall bo concerned therein, or 
connive thereat ; 

MAY, on conviction thereof before a general court-martial, be sen- 
tenced to penal aervitttde for any term of years not less than five, — 
or to such other punishment as shall accord with the provisions of 

the 17th section of the Mutiny Act ; and on the trial of such 

offender, such court shall proceed in all particulars in accordance 
with the provisions of the said section ; 

AND such offender, on conviction thereof before a district or ^om- 
8on court-martial, shall be liable to such punishments as the coart 
may award. 

81.^ ANY soldier who shall malinger, feign, or produce disease or 
infirmity, — or shall wilfully do any act, — or wilfully disobey 
any orders, whether in hospital or otherwise, thereby producing or 
aggravating disease or infirmity, — or delaying his cure ; 

Or who SHALL 

WILFULLY maim or injure himself or any other soldier, 
whether at the instance of such other soldier or not, or cause him- 
self to be maimed or injured by any other person, [^with intent 
thereby to render himself or such other soldier unfit for ser- 
vice] ; 

Or who SHALL 

^TAMPEli with his eyes, with intent thereby to render himself 
unfit for service ; 

Or who SHALL 

STEAL any money or goods the property of a comrade, of a 
military officer, or of any military or regimental mess or band, or 
who shall receive any such money or goods knowing them to have 
been stolen ; ^ 

Or who SHALL 

' Arts. 42 and 43 of 1717. » Rtframe<l in 1849. » InBert«d in 1850. 

♦ liiiierted in 1S55, sec. 28 of Mutiny Act » See Cliap. VII. par. 41. 



C] Articles of War {^^ — 83). 275 

STEAL or embezzle Government money or property, or shall 
receive the same knowing them to have been stolen or em- 
bezzled; * 

Or who SHALL 

COMMIT any other offonoo of a felonious or fraudulent na- 
ture ; ^ 

Or who SHALL 

BE guilty of any other disgraceful conduct of a cruel, indecent, 
or unnatural kind ; 

MAY, on conviction thereof before a general^ district^ or garrison 
court-martial, be sentenced to such punishments, other than death 
or penal servitude, as the court may award.^ 

82. ANY soldier, whether ou or ofT duty, who shall become maimed 
or mutilated or injured, except by wounds received in action, shall l)e 

forthwith brought before a court of inquiry ; * and such court 

shall report their opinion whether such maiming or mutilating, or 
injuring was occasioned by design, and if the court shall report that 
the maiming or mutilating, or injuring was not occasioned by design, 
the soldier shall not be liable to be called to account in respect 

thereof; but if the court shall report their opinion that such 

maiming or mutilating was occasioned by the designed and wilful 
act of such soldier, or by any other person at the instigation of such 
soldier, with intent on the part of such soldier to render himself 
unfit for the service, and not by accident, in that case the soldier 
shall be forthwith put upon his trial before a general^ district, or 
garrison court-martial on a charge for disgraceful conduct, and such 
soldier shall not be discharged from our service (unless specially 
directed by our Commander-in-Chief to be discharged), but shall be 
retained, and employed on such duties or military work * as we may 
from time to time direct, through the Commander-in-Chief of our 
forces ; — and the proceedings of such court of inquiry and of 
such court-martial shall be transmitted, through our Judge Advo- 
cate General, to our Commander-in-Chief, and afterwards b}' our 
{Secretary of State for War to our ConnniswionerK of Chelsea Hos- 
pital, in order that they may, when the case conicH before them, 
have the best means of arriving at a jiiht decision, either to grant 
or to withhold from such soldier a pension ; or 

83.* iVNY soldier who shall bo convicted of liaving tampered with 
his eyes, with intent thereby to render himself unfit for service, — 

• Inserted in 1862. ' Seo Chnp. VII. par. 41. * liecant in \fm. 

• Chap. XIL par. 19. * Chap. I. par. 23. • Ki^aut in 1849. 

T 2 
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shall not be entitled to his discharge or to a pension; but 

shall be detained in an eye infirmary or military hospital, or shall 
be sent to his parish, or dismissed, according to our directions given 
from time to time to our Commander-in-Chief. 

FALSE RETURNS. 

84. ANY officer who shall, through design or culpable neglect, 

omit or refuse to make or send a return or report ; or shall 

make a return or report, to us, to the Commander-in-Chief of our 
forces to our Secretary of State for War, or to any his superior 
officer, authorised to call for a return or repoit of the state of any 
regiment, troop or company, garrison or corps, under his command, 
knowing such return or report, or any statement therein, to be 
false ; or 

85.^ WHO shall make a false muster of man or horse, or shall 
knowingly allow or sign any muster roll, pay list, certificate, or 
return wherein such false statement is contained, or any duplicate 

thereof; or who shall intentionally allow to be given any 

untrue documents, or conceal or omit the true facts directed to be 
stated, whereby to excuse any officer or soldier from muster or duty, 
by withholding the names of absent persons, or the true reasons and 
time of absence ; or 

86. WHO shall, by any false statement, certificate, or document, 
or omission of the true statement attempt to obtain for any officer 
or soldier, or other person whatsoever, any pension, retirement, 
half pay, gratuity, sale of commission, exchange, transfer, or dis- 
charge ; or 

87. ANY officer or soldier who shall make or be privy to the 
making of any false entry, alteration, or erasure in any account, 
description book, attestation, record, register, discharge, or other 
document, whereby the real services, causes of discharge or dis- 
ability, wounds, conduct of, or sentences of courts- martial upon, 
any person whatsoever, shall not be tinily given, or who shall wil- 
fully omit to report or record any other facts relating thereto 
which it was his duty to have done in conformity with our regula- 
tions ; or 

88.^ WHO shall intentionally give in any false return or report 
or statement whatsoever of arms, ammunition, clothing, money, 
stores, or any provisions belonging to us, or for the use of our 
forces ; or who shall, by any false document, be concerned in 



' Art 24 of 1717. » Aria. 42 and 43 of 1717, and aec. 13 of Art, 1748, 
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or connive at any frandnlent embezzlement of the stores aforesaid, 
or who shall, by producing any false certificates or vonchers or 
accounts, or in any other way, misapply the public money for 
purposes other than those for which it was intended ; or 

89. WHO shall, by any concealment or wilful omission, attempt 
to evade the true spirit and meaning of our orders and regulatiouK 
relating to the foregoing points ; 

SHALL, if an officer^ on conviction of any one of the aforesaid 
offences, before a general court-martial, be CASHIEEED ; 

AND, if a 9oldierj shall, on conviction by a general, district, or 
garrison court-martial, be liable to suffer such punishments, other 
than death or penal servitude, as the court may award. 

90. ANY officer who shall have signed certificates, returns, or 
forms of accounts in blank,^ before the paymaster, quarter-master, 
or other person concerned in making up the said documents has 
inserted therein the whole of the circumstances for which the 
officer's signature is to be a voucher ; 

SHALL, on conviction thereof, be LIABLE to bo CASHIERED, 
— or suffer such other punishment, according to the nature and 
degree of the offence, as by the judgment of a general court-martial 
may be awarded. 

BILLETS AND CARRIAGES. 

91.* ANY officer or soldier who shall demand billets for more than 

his effective men ; or quarter wives and children or servants in 

houses, without the consent of the occupiers ; or take money 

for freeing from billets ; 

SHALL, if an officer, on conviction thereof before a general court- 
martial, be CASHIERED ; and, if a soldier, shall, on convict i(m 

thereof before a general, district or garrison court-martial, be liable 
to such punishments as shall accord with the provisions of the 
Mutiny Act and with the usage of our service. 

92.' ANY officer or soldier who shall be guilty of any ill-treat- 
ment of landlords by violence, extortion, or making disturlianccs 

in billets ; and any commanding officer who shall refuse or 

neglect to cause reparation to be made for such ill-treatment, after 
receiving proof of the justice of the complaint ; and 

93.* ANY officer commanding any corps or detachment who shall 

« G. O. 17 Aug. 1812. 

« 4 WUL A Mary, c. 13, 8. 28 ; and Art. 31 of 1717, aiwl ■«. 9 of 1748. 

* Art. 34 of 1717. « Art. 30 of 1717. 
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not take care that his own quarters and billets, and those of all officers 
and soldiers under his command, be cleared, and the accounts 
regularly settled at the end of every four days, or before the troops 
shall quit their quarters, if they do not remain four days ; 

and 

94.^ ANY officer or soldier who shall permit carriages pressed for 
baggage to be overloaded, or shall permit the persons attending 
them to be ill-treated, or to be forced to take upon their carriages 
(except on emergencies as provided for by law) any women, or any 

soldiers, other than the sick and lame ; or who shall refuse to 

certify the sums due for carriages, and the name of the corps 
employing them ; 

SHALL, if an officer^ on conviction of any one of the aforesaid 
offences, be LIABLE to be CASHIERED, — or suffer such other 
punishment, according to the nature and degree of the offence, as 

by the judgment of a general court-martial may be awarded ; 

and if a non-commissioned officer or soldier^ shall, on conviction of any 
of the aforesaid offences, be punished, according to the nature and 
degree of the offence, by a general^ districty garrison^ regimenkd, or 
other court-martial. 

RECRUITING. 

95. EVERY person subject to these articles who shall wilfully 
contravene any of the provisions of the Mutiny Act, or the regula- 
tions of the service, in any matter relating to the enlisting or 
attesting of recruits, may be tried for such offence before a general, 
district, or garrison court-martial, and be sentenced to such punish- 
ments, other than death or penal servitude, as suph court may 

award. 

MISCELLANEOUS OFFENCES. 

96. ANY officer or soldier who, on application being made to 
him for that purpose, shall wilfully neglect or refuse to deliver 
over to the civil magistrate, — or to assist * in the apprehension of 
officers or soldiers accused of crimes punishable by law ; or 

97. WHO shall protect any person from his creditors on tho 
protonce of his being a soldier, — or who shall protect any soldier 
not actually doing duty as such in any manner not allowed by the 
Mutiny Act ; 

» Art. 33 of 1717. 

^ Art 18 of 1717. It is the common practice of all armies that, when a Soldier 
unknown ha8 committed on outrage, whole Regiments are paraded to enable the 
complainant to point out the person against whom he complains. Deep., vol. v. 
p. 408; vol. xiv. (Supp.) Deep. 378, G. O. 18 Aug. 1815; Chap. VU. p. 25. and 
Chap. VIII. par. 10. Freer r. Marshall, ante. 
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SHALL, if an officer^ on conviction of any one of the aforesaid 

offencBB before a general court-martial, be CASHIERED; and, 

if a toldier, shall, on conviction thereof before a general, dUtrici, or 
garrison court-martial, be liable to such punishments as such courts 
may award. 

98.* EVERY person subject to these Articles who shall fight or 
promote a duel, or take any steps thereto, or who shall not do 
his beet to prevent a duel, shall, — if an oflBcer, be liable to be 
CASHIERED, or to suffer such other punishments as a general 

oourt-martial may award; if other than an oflBcer, shall be 

liable to such punishments as a general^ district, or garrison court- 
martial may award. 

99.' EVERY oflBcer whose character or conduct as an oflBcer and 
gentleman has been publicly impugned, shall within reasonable 
time submit the case to his commanding oflBcer, or to other com- 
petent military authority for investigatibn, on pain of suflfering 
such punishment as a general court-martial may award. 

100. ANY oflBcer or non-commissioned oflBcer who shall btrike or 
other witte ill-treat any soldier ; or 

101.^ ANY soldier who shall hire, or any oflBcer or non-commis- 
sioned oflBcer who shall connive at a soldier hiring, another person 
to do his duty for him ; or 

102.* ANY soldier who shall pawn, sell, lose by neglect, make 
away with, or wilfully spoil his arms, accoutrements, or necessaries, 
—or any extra article of clothing or equipment that he may have 
been put in possession of and ordered to wear, on the recommenda- 
tion of the surgeon, for the benefit of his health ; or spoil or 
wilfully deface or make away with or pawn his medal granted him 
for service in the field, or for general good conduct by our order, or 
by order of the late East India Comjiany ; — or sell, lose by neglect, 
make away with, or ill-treat his horse ; or 

103.* ANY oflBcer or soldier who shall commit any waste or spoil, 
either in walks of trees, parks, warrens, fisbp(mds, houses, or 



» Art. 20 of 1717, and remodelled in 1862 (Art. 102). In 1748, the person 
using provoking speech or gesture was to ask pardon in the prej*(?nce of the 
Commanding Officer. See the Debate on this Article in 1844. 73 11. I). (3), 
p. 7C2 ; and W. O. Cir., 18 April 1844. * Inserted in 1862 (Art. 103). 

» Art. 38 of 1717 ; and sec. 14, Art. 7 of 1748. * Arts. 42 nnd 43 of 1717. 

» Thi« was interted in the Articles of 1685 as to Rebels. Art. 30 of 1717 ; a?ul 
aec. 14, Art. 16 of 1748. The power of the Commander-in-CHiief undcT this Article 
aasuxnes a state of Rebellion to exist. Is such a jKiwer now needed ? Chap. IV. 
par. 9. 



28o Articles of War {lo^ — io6). [c 

gardens, vineyards, olive groves, oom fields, enclosures, or meadows; 

or shall maliciously destroy any property; whether 

belonging to our own subjects, or to inhabitants of other countries ; 

unless the destruction of property shall be ordered by the 

Commander-in-Chief of our forces, to annoy rebels * or other enemies 
in arms against us ; 

SHALL, if an officer, on conviction of any one of the aforesaid 
offences, be LIABLE to be CASHIERED,— or suffer such other 
punishment, according to the nature and degree of the offence, as 

by the judgment of a general court-martial may be awarded ; 

and, if a non-commissioned officer or soldier, shall, on conviction of 
any of the aforesaid offences, be punished, according to the nature 
and degree of the offence, by a general, district, garrison, regimental, 
or other court-martial. 

104.^ IF any person subject to the Mutiny Act attempt to commit 

suicide, he shall be liable to be tried by a court-martial ; and, 

upon conviction, he shall be liable, if an officer, to be cashiered, 
and, if a soldier, to suffer imprisonment, with or without hard 
labour. 

105.3 AND all crimes not capital, — and all acts, conduct, dis- 
orders, and neglects, — which officers and soldiers, and other persons 
subject to these our Articles of War, may be guilty of, to the 
prejudice of good order and military discipline, — though not 
specified in the foregoing cases, or in these our Articles of War,— 
shall be taken cognizance of by courts-martial, according to the 
nature and degree of the offence, and the offender shall suffer such 
punishment as the court may award. 



SECTION IIL 

COUBTS-MABTIAL. 

COMPOSITION OF COURTS-MARTIAL. 

1(6.'* A general court-martial, if convened in the United Kingdom, 
the East Indies, Malta, or Gibraltar, shall consist of not less than 
wine, — if convened in Nova Scotia or Bermuda, of not less than 



» See note *, p. 279. » Inserted in 1866. 

' The Devil's Article, according to Lord Hardinge. Military Punishments 
1836, p. 297. It was not in recent Articles prior to 1748 (see sec. 20, Art. 3). 

* Sec 15, Art. 2 of 1748. By 21 Geo. II. c. 6, s. 4. three Officers had juris- 
diction, and Arts, of 1 870. 
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"Mwii, — and if convened in any other colony, or in any place 
beyond our dominions, of not less thanyire commissioned officers, 
{each of whom shall have held a commission for three years before 
the assembling of the court^]. No field officer shall be tried by any 
person under the degree of a captain. 

107. ANY officer commanding any detachment or portion of our 
troops, which may at any time be serving in any place beyond seas 
where it may be found impracticable ^ to assemble a general court- 
martial, upon complaint made to him of any offence committed 
•gaanst the property or person of any inhabitant of or resident in 
any snoh countries by any person serving with or belonging to our 
armies, under his immediate command, may assemble a detachment 
general oourt-martial of not less than three commissioned officers of 
any corps to try any such person, notwithstanding any such officer 
ihall not have received any warrant empowering him to assemble 
oourts-martial. 

108.' A district or garrison court-martial, if convened in the 
United Kingdom, the East Indies, Malta, or Gibraltar, shall consist 
of not less than seven, — if convened in Nova Scotia or Bermuda, of 
not less than^t?e, — and if convened in any other colony, or in any 
place beyond our dominions, of not less than three commissioned 
officers. 

109. EVERY district or garrison court-martial may be composed 
of any officers of different corps, and of officers of our Ko.yal 
Artillery, and Engineers, and Eoyal Marines, and of officers of the 
general staff, whose appointments have been duly notified in 
general or garrison orders, provided such officers are in the receipt 
of their full pay on the staff, and are themselves amenable to 
military law, although on the half pay of their regimental rank ; 

or, except for the trial of warrant officers, may bo entirely 

composed of officers of the same regiment, assembled by order of 
the senior officer on the spot. 

110. EVERY district or garrison court-martial shall be assembled 
in conformity with the orders of the officer under whose command 
the corps is placed, who will previously regulate the holding of 
oourts-martial within his command, delegating or withholding the 
power to commanding officers to convene district or garrison courts- 
martial as he may deem to be most expedient, or as our commander 
of the forces may direct 



' Added in 1868, and the number of members reduced. 

* Note on sec. 10 of MaUny Act, ante. * See i 
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111. A warrant-officer* may be tried by a district court-martial, 
to be appointed by the general officer commanding our forces in 
the district where the corps shall be situated, if in the United 
Kingdom, and if elsewhere, by the officer commanding in chief on 

the station ; and such court-martial, if convened in Bermuda, 

the Bahamas, the Cape of Good Hope, the settlements in southern 
or the western coast of Africa, Saint Helena, British Columbia, 
Vancouver's Island, Jamaica, Honduras, Newfoundland, New Zea- 
land, the Australian colonies, the Windward and Leeward Islands, 
British Guiana, Hong Kong, the Prince of Wales Island, Singapore, 
Malacca, or in the settlements on the coast of China, or in the East 
Indies, may consist of five, and if convened elsewhere shall consust 
of not less than seven, commissioned officers, and of such officers not 
more than two shall be taken from the regiment in which the 

warrant officer to bo tried is serving ; and no more than tico of 

the members shall be under the degree of a captain. 

112. THE commissioned officers of every regiment^ battalion, 
[brigade^] or regimental depot, or of a detachment of ordnance corps, 
or of the Army Service Corps, commanded by an officer not under 
the rank of captain, may, by the appointment of their colonel or com- 
manding officer, without other authority than these our Rules and 
Articles of War, hold regimental ^ courts-martial consisting of not lea 
than Jive officers (unless it be found impracticable ^ to assemble that 

number, when three shall be sufficient) ; and may inquire into 

such disputes or criminal matters as may come before them ; 

and the commanding officer shall in no case be a member of such 
court. 

* WHEN any portion of a regiment or battalion is attached for 
duty to another regiment or battalion, the officers and men of both 
such regiments or battalions shall be deemed to belong to one and 
the same regiment for all purposes of trials by regimental court- 
martial. 

113. THE commissioned officers of any detachment or portion of 
our troops, which may at any time be serving in any part of our 
dominions, or elsewhere, or may be embarked on board a transport 
ship, convict ship, merchant vessel, or troop ship not in commission, 
although such detachment or portion of our troops shall consist of 
men from different regiments, may, by the appointment of tbe 
senior officer in command of the detachment, district, station, 



* Formerly these were applied by the Board of Ordnanoo (by Warrant), Vol. I. 
p. 8. « Added in 1873. » Cbap. IV. par. 22. 

* Added in 1870, and amended in 1873. 
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garrison, barrack, island, or colony, provided he be not under tho 
rank of a captain, or in case sncb troops shall be on board any 
transport ship, convict ship, merchant vessel, or troop ship not in 
commission, by the appointment of the senior officer on board, 
whatever be his rank, without any other authorit}' than these 
onr Articles of War, hold detachment courts-martial, within our 
dominions, or elsewhere, consisting of not less than five officers 
(unless it be found impracticable ^ to assemble that number, when 

three shall be sufficient) ; and may inquire into such disputes 

or criminal matters as may come before them, according to the 
roles and limitations observed by regimental courts-martial. 

114. THE president of every court-martial shall be appointed 
by or under the authority of the officer convening such court,^ and 
shall in no case be [the confirming^ officer, or the officer whose duty 
it has been to investigate the charges on which the prisoner is to 

be arraigned] ; * nor in the case of a general court-martial, or of 

a district court-martial for the trial of a warrant officer, under tho 

d^ree of a field officer, unless a field officer cannot be had ; 

nor in any case whatever under the degree of a captain, save in the 
case of a detachment general court-martial, or of a regimental or 
detachment court-martial holden on the line of march, or on board 
any transport ship, convict ship, merchant vessel, or troop ship 
not in commission, or at any place where a captain cannot be 
bad: 

IN the case^ of a detachment general court-martial, tho officer 
convening such court may be the president thereof. 

115. A general court-martial may sentence any officer or soldier 
to suffer death, penal servitude, imprisonment, forfeiture of pay or 
pension, or any other punishment which shall accord with the 
usage of the service. 

116. NO sentence of death shall pass without the concurrence of 

two thirds at the least of the officers present. No sentence of 

penal servitude shall be for a period of less than five years ; and no 
sentence of imprisonment shall be for a period longer than two 
years. 

117. NO court-martial, other than a general court-martial, or a 
ietaehment general court-martial having the same powers as a general 
court-martial, shall have power to pass any sentence of death or 
penal servitude. 

* Note on sec. 10 of Mutiny Act, ante. ' Art. 77 of 1844. 

* Inserted in sec. 13 of Mutiny Act, 1854. 

* Cbftp. II- Ittr. 71 ; Chap. IX. i)ar. 12. 
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ANY general^ district, or garrison court-martial may, in addition 
to any other punifc?hment which such court may award, sentence aoy 
offender to all or any of the following forfeitures: 

To forfeit absolutely or for any period not less than eighteen 
months any good-conduct badge or any good-conduct pay which 
such offender may have earned by past service ; 
To forfeit any annuity, gratuit}', medal, or decoration which may 

have been granted to him : 
To forfeit any advantage as to pension which he may have earned 

by past service : 
To forfeit all right to goqd-conduct pay and to pension on dis- 
charge, whether in respect of past or future service : 
Such court may also, in addition to any other lawful punishment, 
sentence any offender to be discharged from our service with 
ignomin3\ 

*118. NO court-martial shall, for any offence whatever during a 
time of peace within the Queen's dominions, have power to sentence 
any soldier to corporal punishment ; provided that any court-martial 
may sentence any soldier to corporal punishment while on actiTo 
service in the field or on board any ship not in commission, for 
mutiny, insubordination, desertion, drunkenness on duty or on the 
line of march, disgraceful conduct, or any breach of the Articles of 
War; and no sentence of corporal punishment shall exceed fifty 
lashes. ^ 

*119. A general, district or r/am^on court-martial may, in addition 
to any sentence of corporal punishment, award imprisonment, with 
or without hard labour, and with or without solitary confinement 

120. ANY confirming officer may commute a sentence of corpor«il 
punishment to imprisonment for any period not exceeding forty-two 
days, with or without hard labour and with or without solitary con- 
finement ; or may mitigate it, either by reducing the number of 

lashes, or by awarding, instead of such sentence, an imprisonment for 
any period not exceeding twenty days, with or without hard labour, 
and with or without solitary confinement, and corporal punishment 
to be inflicted in the prison, not exceeding twenty-five lashes. 

THE solitary confinement awarded in commutation of a sentence 
of corporal punishment shall in no case exceed seven days at a time, 
"vith intervals of not less than seven days between each period of 
such confinement 

121. WUEN any court-martial shall award a sentence of im- 



Sec Art. 1867, Chap. II. par. 10, and Art. 1868. 
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prifionment, and shall direct that such imprisonment shall be solitary 
confinement only, the period of such solitary confinement shall in 
no case exceed fourteen days.^ 

122. IN situations in which it may be impracticable to put in 
execution sentences of solitary confinement, the convening ofiicer 
will give the court instructions to that effect, and the court in 
awarding a sentence of imprisonment is hereby directed to have 
regard to such instructions.^ 

123. NO sentence of a general court-martial shall be put in 
execution till after a report shall have been made of the whole pro- 
ceedings to us ;^ or to the officer commanding in chief; or 

to some other person duly authorized by us, under our sign manual, 
[or* by warrant granted in pursuance of authority under our sign 
manual,] to confirm the same, and until our or his directions shall 

have been signified thereupon ; [and * no sentence of death 

Khali bo carried into effect in any of our colonial possessions until it 
shall have been approved in our behalf by the civil governor or 
jierson administering the civil government.] 

124. A detachment general court-martial shall have the same powers 

in regard to sentence upon offenders as a general court-martial ; 

but no sentence of a detachment general court-martial shall be 
executed until the general commanding the army of which the 
division, brigade, detachment, or party forms part, and to which any 
person so tried, convicted, and adjudged shall belong, shall have 
approved and confirmed the same. 

125. K general court-martial may sentence a commissioned officer 
to loss of army or regimental rank, in addition to any reprimand or 
other punishment which it may award, by reducing him, if under 
the rank and degree of a field officer, to the bottom of or to any other 
place on the list of the regimental rank in which he may be 

serving ; or if a superior officer, to the last or any other place 

on the list of the army rank in which he may be serving; and 

in all cases where the officer so sentenced to loss of rank holds army 
as well as regimental ranks, the loss of rank may be inflicted in 

either or both of those ranks ; and such court may sentence such 

officer to bo imprisoned, with or without hard labour, in any case 
in which the court shall be authorized by law, and shall deem it 



» Art. 121 of 1860. « Art. 125 of 18G0. 

> This WM the 52n(l Articio of William lll/s Articles uf War; and sco Article 
20 of 1742. Chap. X. iKirs. 18 and 29. * Added in II \. 

* Tliia was adcled in 1855. It did not then, and does not now, 
Chup. IX. par. 29. 



286 Articles of War {116 — 128). [C 

necessary, to adjudge such punishment ; but it shall not ha^e 

power to sentence such officer to be suspended from doing duty, or 
from pay.^ With respect to officers of our Indian staff corps, a general 
court-martial may sentence any such officer to forfeit all or any part of 
his army or staff service, or all or any part of both. 

*126. A general y district, or garrison court-martial may sentence 
any soldier to imprisonment, with or vdthout hard labour, and may 
also direct that such offender shall be kept in solitary confinement 
for any portion or portions of such imprisonment, not exceeding 
fourteen days at a time nor eighty-four days in any one period of 
three hundred and thirty-^ix days, with intervals between the 
periods of solitary confinement of not less duration than snch 

periods of solitary confinement ; and when the imprisonment 

awarded shall exceed eighty-four days, the court shall expressly 
order that the solitary confinement shall not exceed seven days in 
any twenty-eight days of the whole imprisonment awarded, with 
intervals between the periods of solitary confinement of not less 
duration than such periods. 

*127. NO sentence of a district or garrison court-martial shall be 
put in execution till it has been confirmed by the general offi- 
cer, governor, or senior officer in command of the district, garrison, 
island, or colony. 

1 28.^ A warrant officer may be tried by a district or garrison court- 
martial, and may be sentenced to be dismissed from the service, or 
to be suspended from mnk and pay and allowances for any stated 
period, or to be reduced to the bottom or any other place in the lii>t 
of the rank which ho may hold, or to be reduced to an inferior clat* 
of warrant officer, or, if he was originally enlisted as a private soldier, 
and continued in the service until his appointment to be a warrant 
officer, to be reduced to the rank of a private soldier,^ or to bo 
remanded to regimental duty in the rank held by him immediately 
Ixjfore his appointment to be a warrant officer. 

2 A warrant officer may be sentenced by a general court-martial to 
these and to such other punishments as such court is com|)etcnt 
to award. 

2 A warrant officer shall in no case be liable to corporal punish- 
ment. 

* THE government of any of the presidencies in India may reduce 
any warrant officer serving in or belonging to such presidency to a 

» Addcl in 18G9. ' Rwaat in 18,57 and in 18G2. 

3 iDBtrt^a in 1871. * Added in ISGO. 
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lower grade of warrant rank, or may remand any such warrant 
officer to regimental duty in the rank held by him immediately 
previous to his appointment to be a warrant officer. 

^ A hospital apprentice in India may be sentenced by a general, 
district or garrison court-martial to be suspended from rank and pay 
and allowances for a stated period, or to be reduced to the lowest or 
any other place in the list of hospital apprentices, or to both of these 
punishments in conjunction, or to be dismissed from the service. 

*129. A regimental or detachment court-martial may sentence any 
soldier to imprisonment, with or without hard labour for any period 
not exceeding forty-two days, and may also direct that such soldier 
may be kept in solitary confinement, for any portion or portions of 
snch imprisonment, not exceeding fourteen days at a time, with an 
interval between them of not loss duration than such period of solitary 
confinement ; but no sentence shall be executed until the com- 
manding officer shall have confirmed the same; ^ nor shall any sen- 
tence of a detachment court-martial having the same powers only as a 
regimental court-martial be executed, until the superior officer on tho 
spoty not being a member of the court, shall have confirmed tho same. 

*130.^ IN addition to any other punishment which tho court may 
award, a court-martial may further sentence any offender to bo put 
under stoppages of pay until he shall have made good — 

Any money or articles issued to him in respect of his fraudulent 
enlistment, or by reason of any fraudulent misrepresentation 
or concealment on his part : 

Any loss or damage occasioned by him in any instance of dis- 
graceful conduct : 

Any loss or destruction of, or damage or injury to, any property 
whatsoever, occasioned by his wilful or negligent misconduct : 

Any medal or decoration for service in tho field or for general good 
conduct which may have been granted to him by our oi der, or 
any medal or decoration which may have been granted to him by 
any foreign power, which medal or medals he may have been 
authorized to wear, and may have made away with or pawned : 

Any loss, destruction, or damage of his horse, arms, clothing, in- 
struments, equipments, accoutrements, or regimental neces- 
saries ; or of those of any officer or soldier ; or of any 

extra article of clothing of e<iuipment that ho or any other 



> Added in 1869. ' Chap. IV. par. 22. 

* This Art. wan rocast in 1849 and 18G0. 
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soldier may have been put in possession of and ordered to 
wear on the recommendation of the sui^eon : 

Any expense necessarily incurred by his drunkenness or other 
misconduct. 

*131.^ EXCEPT in the case of the loss, destruction, or damage 
of any arms, clothing, instruments, equipments, accoutrements, or 
regimental necessaries, in which case the court may by its sentence 
direct that the said stoppages shall continue till the cost of re- 
placing the same be made good, the amount of any loss, destruction, 
damage, or expense shall be ascertained by evidence, and the 
offender shall be placed under stoppages for such an amount only 
as shall be proved to the satisfaction of the court. 

*132.2 SO much only of the pay of the soldier may be stopped 
and applied as shall, after satisfying the charges for messing and 
washing, leave him a residue of at the least one penny a day. 

in 3.^ WHEN an offender is put under stoppages for making away 
with or pawning any medal or decoration, the amount shall be 
credited to the public, but the medal or decoration in question 
shall not be replaced except under special circumstances, to be 
determined by the Commander-in-Chief, with the concurrence of 
our Secretary of State for War. 

134. WHEN any person subject to these articles has been sen- 
tenced by a court-martial to stoppages of pay, it shall be lawfid fur 
our Commander-in-Chief, with the concurrence of our Secretary of 
State for War, or for the Commander-in-Chief in India with the 
concurrence of the Government of India, and for the Commander- 
in-Chief in each of the Presidencies in India with the concurrence 
of the Local Government to remit the whole or any portion of such 
stoppages in any case where such remission may appear to be 
conducive to the good of our service. 

*135. IN case of mutiny or insubordination [accompanied * with 
personal violence], or other offences committed on the line of march, 
or on board any transport ship, convict ship, merchant vessel, or 
Iroop ship not in commission, the offender may be tried by a 
rcfjimentnl or detachment court-martial, and the sentence confirmed 
and carried into execution on the spot by the officer in the imme- 
diate command of the troops, not being a member of the court; 



* This Art. was recast in 1849 and 1860. 

* Prior to 1S47 the etoppagea were not to exceed two- thirds of his pay. but thi« 
limit was ad()i>ted in this year (Art. 122). 

* hiserted in sec. 88 of Mntiny Act, 1S.58. * Inserted in 1867. 
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but the sentence shall not exceed that which a regimental court- 
martial is competent to award ; and any sentence, so con- 
firmed, shall be noticed in the monthly return of courts-martial 
sent in to our adjutant-general, and, if on the line of march, re- 
ported to the general commanding. 

♦136. NO regimental court-martial shall try any soldier for 
absence [without leave, if the absence has exceeded the period of 
tweinty-ime days, without^ the permission of the general or other 

officer commanding the brigade, district, or garrison] ; nor 

shall try any soldier for desertion. 

*137.* A non-commissioned officer not being an army schoolmaster 
may be reduced to the ranks by the sentence of a regimental or 
other court-martial; or by the order of the Commander-in- 
Chief, or the colonel, or in the militia the appointed commandant, 
of the regiment or corps.^ [An army* schoolmaster may be sen- 
tenced to dismissal or loss of service, but not to reduction.] The 

words Commander-in-Chief in this article shall include the Com- 
mander-in-Chief of our forces in India, and the Commander-in- 
Chief of our forces in each of the presidencies in India. 

138.* WHENEVER sentence shall be passed by a court-martial 
on an offender already under sentence, either of imprisonment or 
penal servitude, the court may award sentence of imprisonment 
or penal servitude for the offence for which he is under trial to 
commence at the expiration of the imprisonment or penal servitude 
to which he shall have been so previously sentenced, although the 
aggregate of the terms of imprisonment or penal servitude re- 
spectively may exceed the term for which any of those punishments 
could otherwise be awarded.* 

, ^ WHENEVER Her Majesty, or any general or other officer 



» Compiiro Art. 126 of 1847 with Art. 48 of 1860. 

• This reduction abroad was thi; bubjuL-t of Barwis r. Kcppel, 2 Wil. Rep. p. :U4. 
Art. 27 of 1717 ; and see. 15. par. 16 of 1748, rdattd to it. The Mutiny Act, 1746, 
tec. 30, gave the power to a Kegiuiental Court only ; by aection 16 of 1748 
the Colonel also had the i>ower — but not the C. O. for the time btung, after 
Circular 442 of 27 Dec. 1826. In 18:{0 the iMnver was given by 8<?ction 74 to 
H. M. through the Commander-in-Chief; and in 1854 and 1855 alterations were 
made, as seen by comparing section 127 in each Act. Vol. I. p. 28. 

' A Sergeant-Major would bo n dueed if onlcTed to serw as a Si'rgeant. See 
Ginger's case fl802), 1 M Ar . pp. 361-6. 

• Innerted in Btrc. 33 of Blutiny Act, 1858. * Inserted as 141-2 of 1860. 

• Under G. O. 91 of 1872, the Court in passuig such a fccntence of penal servi- 
tude, is to specify the date of commitment by evidence of the date of the 
expiration of the prior sentence. ' Inserted in 1869. 

U 
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authorized to confirm the sentences of courts-martial, shall com- 
mute a sentence of penal servitude or corporal punishment to 
imprisonment, and the offender whose sentence shall be so com- 
muted shall at the time of such commutation be under sentence 
of imprisonment or penal servutiide, it shall bo lawful fur Her 
Majesty, or the general or other officer who shall so commute such 
sentence, to direct that such commuted sentence of imprisonment 
shall commence at the expiration of the imprisonment or penal 
servitude to which such prisoner shall have been so previously 
sentenced, although the aggregate of the term of imprisonment or 
penal servitude respectively may exceed the term for which any 
of those punishments could be otherwise awarded. 

139.^ EXCEPT in the cases mentioned in the preceding article, 
every term of penal servitude, or of imprisonment under the sen- 
tence of a court-martial, whether original or revised, shall be 
reckoned as commencing on the day on which the original sentence 

and proceedings shall be signed by the president : * The place 

of imprisonment under the sentence of general courts-martial shall 
be appointed by the officer commanding the district, garrison, 

island, or colony in which the court may be held ; ^ and under 

the sentence of any other court-martial, shall be appointed by the 

officer confirming the proceedings of such court-martial; and 

in default of such appointment, then the place of imprisonment 
shall bo appointed by the officer commanding the regiment or corps 
to which the prisoner belongs or is attached. 

*140.* NO commanding officer shall, by giving in against a prisoner 
vague and indefinite charges, try before a regimental court-martial 
grave offences, which are directed to be tried by general^ district, or 

(jarrisnn courts-martial ; BUT as it may be advisable that some 

of the foregoing offences, which in certain cases may admit of lees 
serious notice, should be tried by district, garrison, re/fimental, or 
detachment courts-martial, — in such cases the officer commanding 
the battalion, corps, or detachment, who may deem it advisable so 
to proceed, shall lay a statement of the case, together with the 
charge he intends to bring, before the general or other officer com- 
manding the brigade, district, or garrison, with an application 10 

to proceed. The general or superior officer will exercise his 

discretion in directing the description of court by which the offender 
shall be tried, but the ])ermission to try grave offences by a diMtriei, 



» iTHkrted as 141-2 of 18G0. « Chap. IX. par. 72. « Chap. X. par. 19. 
* Inserted as 91 Art. of 1829 ; and Chap. VL par. 6. 
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garrUony regimental^ or detachment court-martial shall bo recorded ^ in 
the heading of the proceedings of such court as well as noticed in the 
monthly return of courts-martial sent in to our adjutant-general. 

141. IN all places other than the United Kingdom or British 
IsleSf whenever the punishment of death shall have been awarded 
by a general or a detachment general court-martial, the oflficer com- 
manding in chief Her Majesty's forces there serving, instead of 
causing such sentence to be carried into execution, may order the 
offender to be kept in penal servitude for any term not less than 
five years, or to suffer such term of imprisonment, with or without 
hard labour, and with or without solitary confinement, such solitary 
confinement not exceeding the periods prescribed in the 126th 
article, as shall seem meet to the officer commanding as aforesaid. 

142. IN all places other than the United Kingdom or British 
Isles, whenever a sentence of penal servitude shall have been 
awarded by a general or detachment general court-martial, the officer 
commanding in chief Her Majesty's forces there serving, instead 
of causing such sentence to be carried into execution, may order 
the offender to suffer imprisonment (with or without hard labour, 
and with or without solitary confinement, such solitary confinement 
not exceeding the periods prescribed in the 126th article), for such 
term not exceeding two years as shall seem meet to the officer com- 
manding as aforesaid. 

TUIAL OF CIVIL OFFENCES BY COURT-MARTJAL IX PLACES 
WITHIN OUR DOMINIONS BEYOND SEAS, OTHER THAN 
THE EAST INDIES, WHERE THERE IS NO CIVIL JUDICA- 
TURE. 

143.* ANY officer or soldier who may be serving in any place 
within our dominions beyond the seas (excepting India), where 
there is no civil judicature in force, by our appointment, or under 
our authority, competent to try such offenders, or who may be 
serving in our garrison of Gibraltar, and who shall be accused of 
treason, or of any other civil offence, which, if committed in Eng- 
land, would be punishable by a court of ordinary criminal jiirii<- 
diction, and not by a court- martial, shall be tried by a general 
court-martial appointed by the officer commanding in chief in such 

place as aforesaid for the time being ; and if found guilty, 

fehall be liable, in the case of an offence which, if committed in 

> Inserted in 1844, Art 82. 

' Art. 4(> of 1717. In America the offoudcrs were to be held in custody till 
charged before a Civil Magistrate. 5 Geo. III. c. 33. Kex r. Suddis, 1 East. 
Rep. p. 317. Amended in 1856 (Art. 130\ 

U 2 
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England, would be capital, to suffer DEATH, or such other punish- 
ment as by the sentence of such general court-martial shall be 

awarded ; and in the case of any other offence, to suffer such 

punishment other than death as by the sentence of such genetd 

court-martial shall be awarded ; no such punishment, never- 

theless. to be of such a nature as shall be contrary to the usages of 
English law in regard to the punishment of offenders, or to be 
carried into effect until such officer commanding in chief as afore- 
said shall have confirmed the same ; and in all oases where 

such court-martial shall have convicted any such officer or soldier d 
any offence punishable with death, it shall be lawful for snch couri- 
martial, instead of sentencing the offender to death, to adjudge him 
to be kept in penal servitude for a term of not less than five yean ; 
and we hereby reserve to ourselves the power, in all 



where a sentence of death shall have been pronounced on any officer 
or soldier by any general court-martial as aforesaid, instead of 
causing such sentence to be carried into execution, to order the 
offender to be kept in penal servitude, or to be imprisoned, with 
or without hard labour, for such period of time as, on consideration 
of all the circumstances of the case, shall seem to us to be moet 
just and fitting. 

TRIAL OF CIVIL OFFENCES IN THE EAST INDIES. 

144. [See Mutiny Act, Section 101.] 

TRIAL OF CIVIL OFFENCES IN PLACES OUT OF OUR 

DOMINIONS. 

145. ANY officer or soldier who may be serving with our force* 
out of our dominions, who shall be accused of treason, or of any 
other civil offence which, if committed in England, would be 
punishable by a court of ordinary criminal jurisdiction,* and not 
by a court-martial, shall be tried by a general court-martial, ap- 
pointed by the general or other officer having power to appoint 
courts-martial in such place for the time being, and if found guilty 
shall be liable, in the case of an offence which, if committed in 
England, would be capital, to suffer death, or such other puniiib- 
ment as by the sentence of such general court-martial shall be 

awarded ; and in the case of any other offence to suffer such 

punishment other than death as by the sentence of such genenl 
court-martial shall be awarded ; no such punishment, never- 
theless, to be of such a nature as shall be contrary to the usages of 



» Chap. VII. pars. 22, 39. Amended in 1856 (Art 182). 
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English law * in regard to tho ptinishment of offenders, or to bo 
carried into effect until confirmed by the general or other officer 
by whom or under whose authority such court-martial was ap- 
pointed ; and in all cases where such court martial shall have 

oonvicted any such officer or soldier of any offence punishable with 
death, it shall be lawful for such court-martial, instead of sentencing 
rach offender to death, to adjudge him to be kept in penal servitude 

for a term of not less than five years ; and in all cases where 

snoh court-martial shall sentence any officer or soldier to death, it 
shall be lawful for the general or other officer commanding our said 
foroes in chief, by whose authority from us such court-martial was 
assembled, instead of causing such sentence to be carried into 
execntion, to order such officer or soldier to be kept iu penal 
servitude, or to be imprisoned, with or without hard labour, for 
soch period of time not exceeding two years as to him shall seem 

meet : And in the case of a commissioned officer no sentence 

of death or penal servitude shall be carried into effect until con- 
firmed by the officer commanding in chief tho said forces. But 

as it may be expedient to hold detachment general courts-martial 
for the trial of such of the civil offences aforesaid as are provided for 
in the 12th section of the Mutiny Act, tho provisions of this article 
shall not be deemed to affect the jurisdiction of detachment general 

courts- martial in such cases ; and those courts shall in such 

cases have the same powers as are gianted by this aHicle to general 

courts- martial ; and the general or other officer commanding 

our said forces in chief as aforesaid shall have tho same powers as 
regards detachment general courts-martial as are conferred on him 
by this article in regard to general courts-martial. 

MIXTURE OF OFFICERS.'^ 

146. WHERE it is necessary or expedient, a court-martial, com- 
posed exclusively of officers of our army, or of officers of our royal 
marines, or of officers of both those services, whether the com- 
manding officer by whoso order hucIi court niartiid is assembled 
belongs to our land or to uur marine forces,^ may tiy a j)erson 
belonging to either of these sei vices. When the person to be 



» Chap. IX. par. 70, and G. O. of 12th Dectmber 1807 Uough. 1825) p. 694. 

* Recast in the Mutiny Act of 1859 ns Sec. 12, und in (ho Arts, of War of 18G1, 
and aoe Sec. 13 of the M. M. Act. 

» By 5 Geo. III. c. 7, s. 77, the Royiil Marines wen? to Hit in order of date of 
their Commiiiaons ; and by 2G Goo. III. c. 10, s. 80, the Officers of the E. Co. 
were joined in Court-martial duty. 
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tried shall belong to our army, then the proceedings of such court 
shall be regulated as if the court were composed of officers of our 
array only, and the provisions of the Mutiny Act and Articles of 
War for our army shall bo applicable to the proceedings of such 

court : When the pei*8on to be tried shall belong to our royal 

marines, then the proceedings of such court shall be regulated as if 
the court were composed of officers of our land forces only, except 
that the provisions of such Act and Articles of War as shall be in 
force for the regulation of our royal marine forces while on shore 
shall be applicable. 

147.' IT is our will and pleasure that general courts-martial upon 
officers and soldiers of our regiments of life guards or horse guards, 
for differences arising purely among themselves, or for crimes 
relating to discipline or breach of orders, shall be composed of 
officers serving in any or all of those corps (as they may be most 
conveniently assembled), and they are to take rank according to 
their commissions. 

IN like manner also, the officers of our three regiments of foot 
guards shall, for similar purposes, of themselves compose courts- 
martial, and take rank according to their commissions. 

148. ALL courts-martial arising out of disputes between our life 
guards or horse guards and our foot guards, or between either of 
those corps of guards and any of our other forces, or different coip 
of our other forces, shall be equally composed of officers belonging 
to the corps in which the parties complaining and complained of do 

then serve ; and the president shall be taken by turns as 

nearly as our service will with convenience admit, beginning first 
by an officer of one of our regiments of life guards, and so on in 
course out of the other corps, according to the seniority in rank of 
such corps respectively. 

149.* WHEN any proportion of our regiments of life guards, 
horse guards, or foot guards shall bo serving on detached duty, 
offenders belonging thereto shall be tried by courts-martial tc be 
assembled by any governor or commander of a district, garrison, 
fort, castle, or barrack, and to be composed of officers of different 
corps, provided that no less than a moiety of the officers shall 
belong to our life guards, horse guards, or foot guards respectively, 
if ^ so many are on the same duty, or can be conveniently as- 
sembled. 



' Sit. 15, Art. '^ of 1748. ' Inserted in 1817. 

' rjKMi which the tleoision of the convening authority is accepted as linal. 
.1. A. Ambin, 2r)th Sipt. 1839. 
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150.* THE officers of artillery shall, for dififerences arising 
amongst themselves, or in matters relating solely to their own 

corps, have courts-martial composed of their own officers ; but 

where a sufficient number of such officers cannot be assembled, or 
in matters wherein other corps are interested, they shall sit in 
courts-martial with the officers of our other corps, taking rank 
according to their commissions. 

151. NO officer serving in the militia shall sit in any court- 
martial upon the trial of any officer or soldier serving in any of our 

other forces ; nor shall any officer in our other forces sit in 

any court-martial upon the trial of any officer or soldier serving in 
the militia.' 

PROCEEDINGS. 

152. IN all trials by courts -martial, as soon as the president 
and other officers appointed to servo thereon shall bo aKseinbled, 
their names shall be read over in the hearing of the prisoner, who 
shall thereupon be asked if he objects to being tried by the preKident 

or by any of such officers^; and if the prisoner hhall then 

object to the president, such objection, unless disallowed by two 
thirds at least of the other officers appointed to fonn the court, shall 
be referred to the decision of the authority by whom such president 

shall have been appointed ; but if ho object to any officer other 

than the president, such objection shall be decided by the president 

and the other officers appointed to form the court ; and when 

the place of the president or other officer in respect of whom any 
challenge shall have been made and allowed sliall l)e supplied by 
some officer in respect of whom no challenge shall have been made 
or allowed, or if no challenge shall have been made, or if uiad(j not 
allowed, the president and other officers composing a general court- 
martial shall take the following oath before the judge advocate* or 
person officiating as such ; and on trials by other courts- 
martial the same oath shall be administered by the president to the 

other members; and afterwards by any sworn member to 

the president : 

> Soc. 19, Art. 2 of 1748. 

« When the Militia were nuulo lial)!** to the Mutiny Act, tliiii was lirMt enucteil 
fiee 30 Geo. II. c. 25. h. 47 , and n-enaotcd in 1802 liy Heo. la of 42 (Jeo. III. 
c 90. In 1803, the sectitm wan inHcitcjl in tlie Artick-H of War. The rule ib 
broken in upon by Section 3 of :W A: 157 Vi«'. c r»8. 

' This right of challenge wan tjecured to tin* Pritfoner in 1817. Chap. IX. 

iwr. 15. 

* Art. 22 of 1717. By Art. 2(» of 1742 the Jndge Advocate General waa to in- 
form and proecciile; and l>y Hec. 15, Art. G of 1748, to proaecute in V 
name. 
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YOU shall well and tndy try and determine according to the evidencf, 

in the matter now before you} 

So help you GOD. 

You shall duly administer justice, according to the rules and articles 
for the better government of Her Majesty s forces, and OA^ording to an 
Act now in force for the punishment of mutiny and desertion, and other 
crimes therein mentioned, without partiality, favour, or affection ; ^ and 
if any doubt shall arise, which is not explained by the said Articles or 
Act, then according to your conscience, the best of your understanding, 
and the custom of war in the like causes : And you shall not divulge ^ the 
sentence of the court until it shall be duly approved ; neither shall you 
upon any account, at any time whatsoever, disclose or discover the vote or 
opinion of any particular member of the court-martial, unless required to 
give evidence thereof, as a witness, by a court of justice, or a court-martial, 
in due course of law. 

So help you OOD. 

AND as soon as the said oaths shall have been administered to 
the respective members, the president of the court shall administer 
to the judge advocate* or person officiating as such at courta- 
martial an oath in the following words : 

I A.B. do swear that I will not, upon any account whatsoever, disclose 
or discover the vote or opinion of any particular member of the court- 
martial, unless required to give evidence thereof as a witness, by a court 
of justice, or a court-martial, in due course of law ; [and ^ that I wiU 
not. unless it be necessary for the due discharge of my official duties, 
disclose the sentence of the court until it shall be duly approved.'\ 

So help me GOD, 

THE president shall then administer the following oath to 
every officer who may be in attendance for instruction, in accord- 
ance with the Queen's Regulations, viz. : 

I A.B. do swear that I will not, under any circumstances whatever, 
disclose the vote or opinion of any member of this Court, and that I ttill 
not disclose the finding or sentence of the Court, before the same is 
duly promulgated,^ 

153. EVERY person, as well civil as military, who may be 

* In the Mutiny Act prior to 1773, these words were added ["between our 
Sovereign Lord the King's Majesty and tlie Prisoner to be tried "J. 

' The Arts, of War in Anne's reign swore the Members against bribery. Bruce 
(1717), p. 308. As to this oath, Chap. IX. pars. 17 and 22. 

' Secrecy was imposed by the Arts, of Queen Anne. The oath ifl not found 
in 1717, but is in Art. 20 of 1742 ; and sec. 15, Art. 7 of 1748, it was sanctioned 
by 22 Geo. II. c. 5, s. 6, but not extended beyond General Courta till theyew 
1829. * By 22 Geo. II. c. 5, s. 7. » Added in 1844. • Added in 1873. 
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required to give or produce evidence before a court-martial shall, in 
the case of a general court-martial, be summoned by the judge 
advocate general, or his deputy, or the person officiating as judge 

advocate ; and in the case of all other courts-martial by the 

president of the court; and all persons who give evidence 

before any court-martial, other than those who are by law empowered 
to make a solemn affirmation, are to be examined upon oath in the 
following words : 

THE evidence which you shall give before this court shall he the 
truth, the whole truth, and nothing hut the truth. 

So help you GOD.^ 

♦154. AFTER any person subject to these articles has been found 
guilty by court-martial of any offence, the court may, for the 
purpose of assisting their discretion in awarding punishment for 
the offence, receive evidence of former convictions against the 
prisoner, whether convictions by court-martial, or convictions by a 

coort of ordinary criminal jurisdiction. ^ The court, however, 

shall not in any case award any other punishment than may be 
legally awarded for the particular offence of which the prisoner has 
been found guilty. 

155.^ ANY previous conviction by court-martial may be proved 
by the entry thereof in the court-martial book or defaulter book, or 
by certified copy of such entry. 

156.^ ANY previous conviction by a court of ordinary criminal 
juribdiction may be proved by the production of the certificate 
provided for in the 39th section of the Mutiny Act, or by certified 
copy of such certificate, or by the entr}' of such conviction in the 
court-martial book or defaulter book, or by certified copy of such 

entry. ^No entry of a conviction by a court of ordinary criminal 

jurisdiction shall be made in the court-martial book or defaulter 
book, except upon such certificate as aforesaid. 

157. * EVERY judge advocate or person officiating as such at a 
general court-martial shall transmit, with as much expedition as 
may be, the original proceedings, and sentence thereof, to the 
Judge Advocate General in London, in whose office they shall be 

carefally preserved : And the president of every district or 

garrison court-martial shall in like manner transmit the proceedings 
and sentence thereof: But the proceedings of district 1 

» Chap. IX. par. 50. » Chap. IX. par. 65. 

* iDMrted as 158-9 of 1860, and see 1866. * Cb 
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garrison courts-martial need not be preserved after the expiration of 
a period of three ^ years from the date of their deposit in the office of 
the Judge Advocate General. 

1 58. ^ ANY person tried by a general, district, or garrison court- 
martial, or any person on his behalf, shall be entitled, on demaod 
made within the space of three years from the date of the final 
decision on the proceedings, to a copy of such proceedings and 
sentence (paying ^ for the same at the rate of fourpence per folio of 
seventy-two words), whether such sentence shall be approved or not 
as soon after the receipt of the proceedings at the office of the 
Judge Advocate General as such copy can conveniently be supplied. 

1 59. * NO person acting as prosecutor or being a witness for the 
prosecution shall also act as judge advocate at a trial. 

160. ^TRIALS shall be held between the hours of eighi in the 
morning and four ^ in the afternoon, except in India, where triak 
may be held between the hours of «tx in the morning and fcur in 
the afternoon : 

PROVIDED, that if the court considers it necessary, they may 
continue any trial beyond the hour of four in the afternoon, 
recording in the proceedings their reason for so doing : 

PROVIDED also, that in cases requiring an immediate example, 
[^ or when the general or other officer commanding any body of troops 
shall certify under his hand that the same is expedient for the 
public service], trials may be held at any hour. 

^WHEN it shall appear to the officer convening a court-martial, 
either before or after the assembling of the court, that it is desirable 
that the court or some members thereof should have a view of any 
place in order to their better understanding the evidence that may 
be given upon the trial, such officer may direct the court, or so 
many members thereof as he shall think fit, to view such place. 

161. NO person shall use menacing words, signs, or gestures in 
presence of a court-martial ; ^ or shall cause any disorder or riot, so 
as to disturb the proceedings of the court, \}^ or shall commit any 
other contempt of the said court], under tlie penalty, if an officer or 

' A limitation of twelve years was introduced by the Mutiny Act 1859 (sec. 17) 
and in Articles of War of 1808, live years was the limitation. 

^ Chap. X. par. 24. ' Inserted in sec. 17 of Mutiny Act, 1857. 

< Inserted in 1803, Chap. IX. par. 13. * Contrast with 1868. 

• Tlirce prior to 1819. ' Inserted in 1872. • Inserted in 1868. 

• Chap. IX. par. 39. •• Inserted in 1869. 
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K)ldier, of being punished at the discretion of the said court, or by 
a court of superior power, and if a civilian, of being taken before a 
civil magistrate to bo punished according to law.^ 

162. ALL the members of a court-martial are to behave with 

decency ; to take their seats according to rank, and not quit 

them without permission of the president ; ^ who will clear the 

court on any discussion ; and in case of intemperate words 

used by any member of the courts direct the same to be taken down 
in writing and reported to the officer ordering the court-martial to 

assemble ; no reproachful words are to be used to witnesses or 

prisoners ; and the president is hereby held responsible that 

every person attending such court be treated with proper respect ; 

and in taking the votes of the court, the president shall begin 

bv that of the youngest member. 

163. NO person who shall be acquitted or convicted of any offence 
shall be liable to be tried a second time by the same or any other 

court-martial for the same offence ; and no finding, opinion, or 

sentence given by any court-martial, and signed by tlio president 
thereof, shall be revised more than once, nor shall any additional 
evidence in respect of any charge on which the prisoner then stands 
arraigned be received by the court on any revision. 

PROVOST MARSHALS.' 

164. FOR the prompt and instant repression of all irregularities 
and crimes abroad which may be committed by troops in the field 
and on the line of march, provost marshals shall be appointed by us, 
or by our commander of the forces, or general commanding, and 
their powers shall be regulated according to the established usages 
of war* and rules of our service, being limited to the punihhment 
of offenders whom they may detect * in the actual commission of any 

crime ; the general commanding our forces in the field will 

cause them to exercise the powers entrusted to them in such manner 
and under such circumstances as he may consider best calculated 
to prevent and instantly to repress crimes injurious to the discipline 

of our army and the public service ; their duties are to take 

charge of prisoners confined for offences of a general description ; 



» Sec. 15, Art. 17 of 1718. « Chap. IX., para. 11 and GO. 

' Thi* Artk-lo wa8 firtt inHorted in the year 1829 (Chap. XL i>ar. 12), so that 
Wellington carried on the discipline of the Ptuinriular Anuy upon his own 
authority as Gencral-in-Command, and not with the express sanction of the Code. 
Ajj to ordinary powers of the Provost, see I At tors of 1809, Vol. II. p. 6r»2. 

* As to the Provost Kstahlishment in the Peninsula, see those refi-rences in 
Deep., vol. iii. p. 488 and liM. Definition of Duties, see vol. v. pp. 347-704 ; vol. 
vii. p. 109. * V<d. iv. p. 311 ; and vol. \i. p. 518. A G.O. '^n\ Oct. 1810. 
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to preserve good order and disci pline; to prevent breaches 



of both by soldiers and followers of the army, and to pnnish on 
the spot,^ or the same day, those whom they may find in the 
immediate act of committing breaches of good order and military 

discipline ; provided that the punishment be limited to the 

necessity of the case, and shall accord with the orders which the 
provost may from time to time receive from our commander of * 
the forces in the field, and that whatever may be the crime, the 
provost marshal [or his assistants^] shall see ^ i}ii<^ ofiender commit 
the act for which summary punishment may be inflicted, or if the 
provost marshal or his assistants should not see the offender actually 
commit the crime, but that sufficient proof can be established of the 
offender's guilt, a report shall be made to the commander of our 
army in the field, who is hereby empowered to deal with the case 
as he may deem most conducive to the maintenance of good order 
and military discipline. 

BOARDS AND COURTS OF INQUIRY. 

165. FOR the purpose of securing a provision for life to the 
officers of our army who have sustained serious and permanent 
injury by wounds received in action with an enemy, according to 
our rules and regulations for granting pensions to wounded officers, 
— it is our will and pleabure, that when the state of the officer's 
wound shall be such as to require him to be inspected by a military 
medical board, convened by our order through our Secretary of State 

for War ; such board shall be composed of not more than five 

nor less than three medical officers, and where three surgeons or 
medical officers of higher rank are not available, the board may he 
composed of one surgeon or medical officer of higher rank, and of 

two assistant surgeons of not less than six years service : the 

proceedings of the board in the inspection of wounded officers, and 
in certain cases of officers retiring on full or half pay, shall be con- 
ducted as follows : The senior medical officer shall act as 

president, and shall himself make, and require each member to 
make, the following declaration in presence of the officer whose case 
is under inquiry : — 

J A.B. do declare, upon my honour, that I imU duly and impartially 
inquire into and give my opinion on the case of the officer now before this 



* Vol. iii. p. 405. Stragglers were to be so punished, G.O. 3rd Oct 1810. 
2 Inserted in li>54, Art. 143. 

• For inflicting punishment for a crime which the Provost -Marshal did not see 
committed, the Duke brought the Officer to Court martial. Vol. xiii. Suppl. 
Desp. 685. 
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hoards according to the true spirit and meaning of Her Majesty's orders 
and regtdaiionSj and the instructions issued by Her Majesty's orders on this 

head : AND I further declare, upon my honour, that I wUl not, on 

any account or at any time, disclose or discover my own vote or opinion, or 
that of any particular member of the hoard, unless required to do so hy 
competent authority, 

THESE boards^ will either have for their president, or report their 
proceedings to, the director general of the army medical depart- 
ment, who will transmit the report, for onr decision, to our 
Commander-in-Chief or Secretary of State for War, as the case may 
require. 

•166. IN order to secure to the deserving soldier, when dis- 
charged, a provision proportioned to the length and nature of his 
service, and to enable our commissioners of Chelsea Hospital to 
carry into full effect our rules and regulations for the pensioning of 
fioldiers, — we do hereby order that when a soldier shall be dis- 
charged, whether for unfitness, or for any other cause, his services, 
conduct, character, and the cause of the discharge, shall be ascer- 
tained before a regimental board, to be held for the purpose of 
verifying and recording all these necessary particulars in the 
discharge, on which document the decision of our commissioners of 
Chelsea Hospital on the soldier*s claim to ]>ension will be made. 

The board shall be composed, in all cases, of three officers ; 

the second in command shall be the president, and the two next 

senior officers on the spot shall be members ; and all military 

persons who may be summoned by the president thereof, are directed 
to attend and give information to the board on the subject of their 
inquiry : Such board is not competent to award any punish- 
ment or forfeiture of service, their duty being restricted to the 
faithful and impartial record of the soldier's services and conduct at 

the close of his military career ; and they will be governed in 

this their duty by a reference to our rules, orders, and regulations 
for the pensioning of soldiers, which regulations shall be produced 

before the board whenever it is assembled : When the board is 

assembled, the president and members thereof shall severally make 
the following declaration in the presence of the soldier whose case 
is under inquiry : 

I A.B. do declare, upon my honour, that I will duly and impartially 
inquire into the matters to he brought before this hmrd, according to the 



» Theae Bowrds originated in 87 and 88 of the Arts, of War, 1830 (Chap. XII. 
para. 17 and 18). Each oath varies in its tenus. The cliaraotcr of the Court- 
martlAl oath is preserved. 
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rules and regulations of Her Majesty^ 8 service, and if any doubt shall 
arise, according to my conscience, the best of my understanding, and the 
custom of the service in like cases, 

167. ^ IF any soldier shall have been illegally absent from his duty 
for the space of twenty-one days^ a court of inquiry of three officers 
shall forthwith assemble, [who^ are hereby empowered to examine 
witnesses upon oath respecting the fact of such absence], and the 

deficiency, if any, in the articles of his kit ; and, having 

received proof on oath of the facts, they shall declare such absence 
and the period thereof, and the deficiency, if any, in the articles of 
his kit ; and the officer commanding the corps shall enter a record of 
such absence, and of such deficiency in his kit, and of the declara- 
tion of such court of inquiry thereon, in the regimental books ; 

and if such soldier should not afterwards surrender or be appre- 
hended, such record shall have the legal effect of a conviction for 
desertion ; * [and if such soldier should surrender or be appre- 
hended after such record ^ shall have been so entered, such record, or 
a copy thereof, purporting to bear the signature of the officer having 
the custody of the regimental books, shall, on the trial of such 
soldier be admissible in evidence of the facts therein recorded; 

and on proof of the identity of the prisoner with the soldier 

therein mentioned, he may be found guilty of the charge or 

charges ;] and if he be convicted of desertion, the sentence of 

any such court shall be inserted in the soldier's discharge. 

FORFEITURE OF PAY, SERVICE, MEDALS, ANNUITIES, 

GRATUITIES, PENSIONS, &c. 

168. EVERY soldier found guilty by a court-martial of the fol- 
lowing offences : — 

Desertion : 

Wilfully maiming or injuring* himself or any other soldier, 
whether at the instance of such other soldier or not, — or 
causing himself to be maimed or injured by any other person, 
— with intent thereby to render himself, or such other soldier, 
unfit for service : 

' Chap. XII. par. 21. ^ Two months in years prior to 18n8. 

3 This power was piven in 1858 (Art. 147). * Addeci in 1857 (Art 147 . 

* If the Regiment be abroad a copy of this should be sent to the depot. 1872, 
G. O. 100. 

^ These oft'enccs are not so rare as some are desirous of thinking. Within a few 
months, the case of a Militiaman who liad cut off his trigger-finger to get out of 
the Militia without pay, 18«. 6</., for Ins discharge came before me. And another 
where a Soldier was eating soap to induce disease in the lungs or heart to get fran 
the Army. 
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Tampering with his eyes, with intent thereby to render himself 
unfit for service : 
Snch finding having been confirmed ; 

AND every soldier who may have been sentenced to penal ser- 
vitude, — or who has been discharged with ignominy ; 

AND every soldier who has been foimd guilty of felony in any 
court of ordinary criminal jurisdiction in England or Ireland, — or 
of any crime or offence in any court of criminal judicature in any 
part of the United Kingdom, or in any dominion, territory, colony, 
settlement, or island belonging to or occupied by Her Majesty out 
of the United Kingdom, — which would, if committed in England, 
amount to felony ; 

SHALL thereupon forfeit all advantage as to good-conduct pay, 
and pension on discharge, which might have otherwise accrued 
from the length of his former service ; 

ALSO, all medals and decorations whatsoever which he may be 
in possession of and authorized to wear, together with the annuity 
or gratuity, if any, thereto appertaining. 

169. ANY soldier who shall have forfeited the whole or any part 
of hifl service towards pay and pension, either upon conviction or 
sentence as aforesaid, or by sentence of a court-martial, or upon his 
trial for desertion being dispensed with, may, if ho shall have sub- 
sequently performed good, faithful, or gallant services in our army, 
on the same being duly certified by our Commander-in-Chief, be 
eligible to be restored to the benefit of the whole or of any part of 

his service ; and should the restoration be approved by us, our 

order for the same will be signified to our Commander-in-Chief 
through our Secretary of State for War. 

170. NO soldier shall be entitled to pay or to reckon service 
towards pay or pension when in confinement under a sentence of 
any court, or during any absence from duty by commitment or con- 
finement as a deserter by confession, or under any charge on which 
he shall be afterwards convicted, either by court-martial or by any 
court of ordinary criminal jurisdiction, or whilst in confinement for 
debt 

171.^ NO soldier shall bo entitled to pay, or to reckon service 
towards pay or pension, during the period of his absence as a 

' G. O. 26 July 1810 autliorized a stoppage of sixpence u day, but this origi- 
nated in 1815, men ofk*n being taken prisoners by intention or careleesnesii. See 
55 Geo. m. c. 108, s. 125; and Art. G5 wid«. 
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prisoner of war ; hut upon rejoining our service due inquiry 

shall he made hy a court-martial, and unless it shall be proved to 
the satisfaction of such court that the said soldier was taken prisoner 
through wilful neglect of duty on his part, or that he had served 
with, or under, or in some manner aided the enemy, or that he had 
not returned as soon as possible to our service, he may thereupon 
be recommended by such court to receive either the whole of nich 
arrears of pay or a proportion thereof, and to reckon service daring 
his absence. 

172.^ ANY soldier who shall be convicted of desertion shall forfeit 
his pay and service for the day or days during which he was in a 
state of desertion, and any soldier wh) erdtsted, re-enlUted^ or re- 
engaged 8uh8equently to the passing of the Army Enlistment Act of 1867, 
or subsequently to its promulgation in general orders at a foreign sUUicm^ 
shall, if convicted, also forfeit his pay gnd sendee for the day or 
days of his absence exceeding five without leave. 

173.^ ANY soldier who enlisted, re-enlisted, or re-engaged subte- 
quently to the passing of the Army Enlistment Act 0/ 1867, or subsequenUf 
to its promulgation in general orders at a foreign station^ and has been 
imprisoned by order of his commanding officer, shall forfeit his pay 
and service for any day or days during which he shall have been 

so imprisoned ; subject, however, to the right of appeal given 

in such cases by these articles. 

174. ANY soldier shall be liable, — at the discretion of his com- 
manding officer, subject, however, to the right of appeal given in 
such cases by these articles, — to forfeit his pay for any day or days, 
not exceeding five, during which he shall have been absent without 
leave. 

175.^ OUR Secretary of State for War may order or withhold the 
payment of the whole or of any part of the pay of any officer or 
soldier which by these articles has been rendered subject to for- 
feiture by reason of absence from duty for any of the causes afore- 
said. 

176.2 OUR Secretary of State for War may also withhold the pay 
of any officer or soldier for any period during which such officer or 
soldier hhall be absent without leave, or improperly absent from his 
corps and from his duty. 

177.^ OUR Secretary of State for W^ar may also withhold a portion, 



> Oontnist with same Arts, in 1871. ' Inaertod as 179, 180, 181, of 186a 

' Inaortod in 1870, and amended in 1871-3. 
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not exoeediDg sixpence of the daily pay of a non-commissioned 
officer who is not below the rank of a sergeant, and not exceeding 
threepence of the daily pay of any other soldier, if it shall appear 
to his satis&ction that such soldier has deserted his wife or any 
of his legitimate children under fourteen years of age, or left them 

in destitute circumstances without reasonahle cause ; and our 

Secretary of State may allot the pay thus withheld to the main- 
tenance of such wife or children in such manner as he may think 
fit. 

178.^ IN case of any doubt whatever as to the proper issue of 
pay, it may be withheld until our orders respecting it shall have 
been signified by our Secretary of State for War. 

179.' IF any soldier being on board ship commits any act of mis- 
conduct, his commanding officer may deprive him, for a period not 
exceeding twenty-eight days, of his ration of wine or spirits or malt 
liquor, or of his ration of sugar and tea, or any other substitute issuable 

to him in lieu of such ration of wine or spirits, or malt liquor, 

or may sentence such soldier, if he elect to take up neither his 
ration of wine or spirits or malt liquor, or his ration of sugar and 
tea, or any substitute issuable to him in lieu thereof, to forfeit one 
penny a day of his pay for a period not exceeding twenty-eight 
days. 



SECTION IV. 

RANK. 

180.^ ALL* officers doing duty with their regiments only shall 
take rank according to the dates of their commissions in such 

regiments ; but when serving together with officers of other 

corps, each shall take rank according to his brevet or date of any 
former commission. 

181. WHEN our regiments of life guards and horse guards shall 
do duty together, the eldest officer by commission shall command 
the whole, regard being always had to the respective ranks of those 
corps, and the posts they usually occupy : and if any of our 

> Inaertod as 179, 180, 181 of 1860. - Inserted in 1867. 

• These Articles were not in 1717, but they (I think) were first inserted in 1784, 
sec. 15. 

* The same principle extends to the Royal Marines serving with the army. 
Art. 153 of M. A. of War. 

X 
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life guards, horse guards, or foot guards shall bo serving with any 
of our other troops, the eldest officer by commission, without respect 
to the corps, shall take upon him the command of the whole. 

182. WHENEVER our regiments of life guards, or detachments 
from the same, shall do duty together, unmixed with other corps, 
they are to be considered as one corps, and the officers are to take 
rank and do duty according to the dates of their commissions. 

183.^ AND when our regiments of foot guards, or detachmentB 
from our said regiments, shall do duty together, unmixed with 
other corps, they shall be considered as one corps, and the officers 
shall take rank and do duty according to the commissions by which 
they are mustered. 

184.^ TIIE officers in the late East India Company's service and 
in our Indian army shall take rank with the officers of our forces 
according to the dates of the commissions held by them respectively 
from us, or from authorities duly deputed by us. 

185.^ ALL colonels serving by commissions signed by us or by 
our general commanding in chief in North America, when employed 
in any duty in conjunction with general officers or colonels serni^ 
there by commissions from any of our civil authorities in the oonntry, 
shall have precedence of such provincial officers, although their 

commissions be of elder date ; and in like manner all officers, 

below the degree of colonel, having commissions signed by us, shall 
have precedence of such provincial officers of equal rank, though 
their commissions be of elder date. 

186. OFFICEllS of our regular forces, and also officers of Ofor 
militia and fencible forces who take rank with officers of our regular 
forces as the youngest of their degiee, shall have precedence of and 
command the officers of equal degree serving in our yeomanry, 

cavalry and volunteer corps ; and the officers of our yeomanry, 

cavalry and volunteer corps shall rank together according to the 
dates of thoir respective commissions, except in cases where we may 
otherwise specially direct/ 



* These Articles were not in 1717, but they (I think) were first inserted in 1781, 
BCC. 15. 

* This was added in 1785 as two Arts, to sec. 23. 

' Inserted in 1755, sec. 19, Art. 2, during the war in America. 

* Inserted in 1798, and revised in 1867. 

Kelativk Rank. 210 H. D. (3) 120. 

1. Army. — The rank, or rule of precedence in the ** Army," ia govomod by thii 
Section of the A rticles of AVar. 

2. itft7»7ici.— The Kelttlive Kank of the "Militia" towards the •* Annr.' 
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SECTION V. 

APPLICATION OF THE ARTICLES. 

187. ALL the provisions of these Articles shall apply to every 
person who is or shall be commissioned or in pay as an officer, or 
who is or shall be attested or in pay as a non-commissioned officer or 
soldier, [and to ^ all warrant officers], and to all persons employed on 
the recruiting service, receiving pay in respect of such service ; 
— and to persons who are or shall be hired to be employed in 
our royal artillery, royal engineers, and to master gunners, and to 
conductors of stores, and to the corps of royal military sun^eyors and 
draughtsmen, and to all officers and persons who are or shall bo 
serving [in the^ Control Department,] and to officers and soldiers 
serving in the army hospital corps, or in the army service corjis and 
to persons in the War Department, who are or shall be serving with 
any part of our forces, at home or abroad, under the command of any 

oommissioned officer; and (subject to and in accordance with 

the provisions of statute of sixth and seventh Vict^)ria, chapter 
ninety-five,) to any out-pensioners of the Koyal Hospital, Chelsea, 
who may be called out on duty in aid of the civil power, or for 
muster of inspection, or who, having volunteered their services for 
that purpose, shall bo kept on duty in any fort, town, or garrison ; 

and to all civil officers who are or shall bo employed by or act 

under our Secretary of State for War at any of our establishments in 
our islands of Jersey, Guernsey, Aldemey, Sark, and Man, and the 

islands thereto belonging, or at foreign stations ; and to all 

persons belonging to Her Majesty's Indian forces who are or shall 



fixed by the Blilitia Act of 1750, and coiitimiod in 1S02 ns *'o<iiml in drornn^/" 
but junior in scnico; so that under the Militia Statute* a Livuttnant-Colont'l or 
a Field Officor of the Militia wouM command all the Majors or the CaptaiuH 
(OA the case may Ixr) of the Regular Army. 

3. Yeomanry. — The Holativc Rank of the Y<H»nianry in governe*! hy 44 Geo. III. 
c. 54,t which place<l these Officers as junior t<> the Officers of the Army and 
Militia, but with a rertrietion that no Yeomanry Officer sliall ever rank above a 
Field Officer of either Service. A Yeomanry Miij<»r wouM, however, onunand all 
Captains of the other Forces. 

4. VoiunU'erit.— The Relative Rank of the Volunteer Officer, is as the younj;e*«t 
of their rehpective ranks; but he is prohi!>itrd fn>ni ever e.xeiciMiij? J cnniman<l 
over any other Forces other than as the Articlen of War pr<'.seril>e. 

' Addwl in 18»;5. ' In^ert^ in ls72. 

• 42 Qto. HI. c. 00, H. 2, and wi» l«» Vkt. c. I, wf. 7, thouph iho AH hiw cxplrMl 
f Src. 26. J S,r. 5 of 26 it 27 Vl«-. c 6ri. 

X 2 
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be commissioned or in pay as officers, or who shall be listed or in 
pay as non-commissioned officers or soldiers, or who are or shall be 
serving or hired to be employed in the artillery or any of the trains 
of artillery, or as master gunners or gunners, or as conductors of 
stores, or who are or shall be serving in the department of en- 
gineers, or in the corps of sappers and miners or pioneers, or as 
military surveyors or draughtsmen, or in the ordnance or public 

works or <;ommissariat departments ; and to all storekeepers, 

and other civil officers employed under the ordnance : and to 

all veterinary surgeons, medical storekeepers, apothecaries, hospital 
stewards, and others serving in the medical department of the said 

forces ; and to all licensed sutlers, and all folio were in or of 

any of the said forces. 

188. IN construing these articles, the word ** regiment" may be 
deemed to include other branches of the service than those which 
are strictly regimental, and the provisions relating to regiments may 
be applied to such other branches ; ^ the words " Commander-in- 
Chief" shall be taken to include the field marshal or other officer com- 
manding in chief our forces for the time being ; ^ the word " month" 
shall be taken to mean " lunar month," and the word *' year " to mean 
" calendar year ;" the word ** district " shall in India be deemed to 
include a division, field force, or district directly subject to the 
command of the general commanding in chief the troops of the 
presidency ; ** one penny " shall in India be construed to mean 
*' eight pies." ^ 

189. NO person subject to the Mutiny Act shall be sentenced to 
suffer any punishment extending to life or limb, or to be kept in 
penal servitude, by virtue of those our Articles of War, except for 
such crimes as are expressly declared by the Mutiny Act to be so 
punishable. 

190.* THE officers and soldiers of any troops, being mustered and 
in pay abroad, which are or shall be raised or serving in any of our 
dominions abroad, or in countries or places in possession of or 

occupied by our subjects or any of our forces ; shall at all times, 

and in all places, when joined or acting in conjunction with onr 
forces ; or under the command of any officer having a com- 
mission immediately from us ; be subject to these our 'Articles 

of War, and shall be liable to be tried by courts-martial, in like 
manner as our forces are. 



> Inserted so far in 1860. ' Inserted in 1809. * Inserted in 1862 ajid 186S. 
* Seo Art. 185 ante, 26 & 27 Vie. c. 65, s. 5. 
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191.* WHENEVER any of our forces shall be embarked on board 
onr ships of war or any other ships which may have been regularly 
oommissioned by ns, and which may be employed in the transport 
of our troops ; onr will and pleasure is, that the officers and 



■ This was put forth in 1795, as explained in Chap. Y. pars. 45, 46. 

Extract from Letter from H.B.K The Duke of York to General Sir Ralph 
Abererombie, dated 2i(h March^ and included in the Admirdliy Order of the 
28th March 1795. 

^ It appearing at the same time to be highly expedient that the Troops should 
know how to conduct themselves in circumstances affecting their situation and 
discipline while on board such ships, I have it in command from His Majesty to 
give you the following iustructions which you will impart to the Senior OiBcer of 
each Detachment of the Forces under your command, embarked on board ships 
of the description mentioned in tl:e Article of War : — 

•• Ist. In case any Officer, non-Goiumissioncd Officer, or Soldier shall bo guilty 
of any offence agaiust the Laws and Itegulations established for the Government 
and Diacipline of the Ship in which he is embarked, tbe Commanding Officer of 
such Ship, by his own authority, and without reference to any other person, is to 
caiiae him to be put under arrest, or confine him a close prisfmer if tlic circum- 
staaoes of the case and the Naval Articles require it; and to detain him (if 
neoesaary) in either of these situations during .his continuance on board, trans- 
mitting, without delay, a report in writing of the charges against such Officer, or 
Soldier, to his superior Officer, or to the Conmiander-in-Chief of the Land Forces, 
in order that he may be disembarked, or removed into sumc Transport the first 
ocmyenient opportunity, and then proceeded agaiust according to Military Law ; 
if the offunce charged be such as is cegnizable by a General or Regimental Court- 
martial. 

** 2ud. In cases where the practice of the Navy authorizes immediate punish- 
ment, Privato Soldiers (but no others) are to suffer such punishment as the Com- 
manding Officer of the Ship may think fit to be inflicted, provided the Commanding 
Officer of the Troops shall previously concur in tlie necessity of such an imme- 
diate punishment But if the latter differs in opinion thereuiion (the reasons 
for which difference of opinion he shall btate in writing, and deliver to the 
Commaiuling Officer of the Ship), the delinquents are to be disembarked or 
reinoYcd into a Transport, and to be proceeded against as stated in the preceding 
Article. 

•*3rd. The Military Courts-martial, whether General or Regimental, cannot be 
held on board the said Ships consistently with the Laws of tbe Navy. 

" 4th. Should any Officer or Soldier, while embarked in such Ships, commit 
any Military offence for whioh he wuuld be amenable to a Court-martial if 
•erving on shore, rc.H]uisition is to bo made by his Commanding Officer to tlie 
Commanding Officer of the Ship, who will thi'reu|K)n cause such Officer or Soldier 
to bo put under arrest, or confinement, until he can be removed in the manner 
above mentioned, and brought to Trial. 

" I am, Ac, 

(Signed) ** Frederick.- * 



* Ai t» the oootroTcnj Arising un thl« Order (fur a cupy uf which 1 am Iwlcbtcd to Mr. Syxnn of Um 
AfUuUnUlPOcna's Offloc), mo the l*ruti«t of the AOmlraLi againat It printed in vuL 1. McAr.^ 
C M., p. 40S. 
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soldiers of such forces, from the time of embarkation on board any 
ship as above described, shall strictly conform themselves to the 
laws and regulations established for the government and discipline 
of the said ship, and shall consider themselves, for these necessaiy 
purposes, under the command of the senior officer of the particular 
ship, as well as of the superior officer of the fleet (if any) to which 
such ship belongs. 

192. THE second section of these our Articles of war is to he 
read and published once in every three months * at the head of everj 
corps in our service, together with the following articles in the 
other sections which are marked with an asterisk ; viz. 
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ALSO the following Notice : — 

Under the existing law,* any person who shall maliciously and ad- 
visedly endeavour to seduce any person or persons serving in Her 
Majesty's forces by sea or land from his or their duty and allegiance 
to Her Majesty, — or to incite or stir up any such person or persons 
to commit any act of mutiny, — or to make or endeavour to make any 
mutinous assembly, — or to commit any traitorous or mutinous prac- 
tice whatsoever, may on being legally convicted of such offence be 
sentenced to penal servitude for the term of the natural life of such 
person. 

V.R 

* This appears to have heen the practice when Turner wrote, p. 208. 

* Is the 37 Geo. ni. c. 7^, nnd this notice was &ni added in the Articles of 
War, 1831. 
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APPENDIX D.— Chap. II. Par. 57. 

Extracts from Section 6, " DiacipUne,*' dc, and sec, 8, " Duties" from 
the Queen's Begulations of September 1873 are given as introductory 
to " Court-martial procedure^' referred to in the Appendix F. 
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II. Courts. MARTIAL.* 

47. The duties devolving upon mombors of coiirts-martial aro 
of the most grave and important uaturo, and in order to discharge 



* My attention has been calletl by Lieut.-Colonel Vacher (of the Adjutant- 
General's Department) to these Begulations, issued since the first edition of this 
work appourcd. 
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them with justice and propriety it is incumbent upon all officers to 
apply themselves diligently to the acquirement of a competent 
knowledge of Military Law, as laid down in the Mutiny Act and 
Articles of War, and of the orders and regulations founded thereon 
(see Appendix), as cdso of the practice of Military Courts, with the 
view of making themselves acquainted with the nature and extent 
of the powers vested in them by the Legislature. It is by the tem- 
perate and judicious exercise of these powers that the discipline and 
character of the Army will be maintained. 

48. With this object in view, officers will be required on their 
entrance into the army to attend the proceedings of all courts- 
martial that may be held at the station where they are quartered 
for at least six months from the date of their joining. They are 
to remain in court throughout the proceedings, but are not to be 
nominated members of courts-martial until the commanding officer 
shall deem them perfectly competent to perform so important a duty. 
[See also 1 52 Art. of War.] 

49. All charges preferred against an officer or soldier, and the 
circumstances on which they are founded, are to be examined by 
superior authority, and the evidence should be sufficiently oodcIu- 
sivo to justify the arraignment of the accused before a Court- 
martial.^ The officer investigating the charges should be careful 
to avoid any expression of opinion as to the guilt or innocence of 
the prisoner. 

50. There are few crimes committed by soldiers which cannot 
ofiectnally bo dealt with by district courta-martial, the powers 
given to which are ample for the maintenance of discipline among 
the non-commissioned officers and privates. The higher tiibunal 
of a general court-martial is not to be resorted to, except in aggra- 
vated cases, for which the more severe punishment of penal servitude 
ur death can bo awarded. 

51. The crime of theft from a comrade should as a general rule, 
unless there are peculiarly complicated circumstances in connexion 
with the case, be dealt with by Court-martial in preference to being 
tried by the civil power. 

52. General and other officers commanding on foreign stations 
are restricted from sending home officers or men, with articles of 
accusation pending against them, except in cases of the most urgent 
and unavoidable necessity, as it is essential for the due admini- 
stration of justi(;e that when charges are preferred they should 
be thoroughly investigated on the spot, and without unnecessary 



* The prcacri>XHl form of application for Courttf-iuartial on soldiers \a W, (). 
Form, 733. 



D.] General histrtutions^ ^873. 313 

delay. A commanding officer who, under any circumstances, not 
unavoidable, delays to bring forward charges, or permits charges 
to lie dormant, fails in a most essential duty to the service. 

63. An officer who may be placed in arrest has no right to 
demand a court-martial upon himself, or to persist in considering 
himself under the restraint of such arrest, or to refuse to return to 
the exercise of his duty, after he shall have been released by proper 
authority. It by no means follows that an officer conceiving him- 
self to have been wrongfully put in arrest, or otherwise aggrieved, 
is without remedy ; a complaint is afterwards open to him, if pre- 
ferred in a proper manner, and provision for that purpose is made 
in the Articles of War. An officer in close arrest is not allowed to 
leave his quarters or tent. If he be in arrest at large, he may be 
permitted by superior authority to take exercise within defined 
limits, viz., not beyond the barracks, or if in camp, not beyond the 
quarter guard, and then only at stated periods ; but he is not to 
appear in his own or in any other moss premises, nor at any place of 
amusement or public resort, and he is on no pretext to quit his 
room, or tent, dressed otherwise than in uniform, but without his 
sash and sword. When placed in arrest, he should be deprived of 
his sword until released. When an officer is placed in arrest by his 
commanding officer, the circumstances of the case should immediately 
be brought to the notice of the general officer commanding. 

54. Whenever general officers, or colonels, are available as 
presidents of general courts-martial no officer of inferior rank is to 
be placed on that duty. 

55. Whenever it can be arranged without serious inconvenience 
to the service, th^ members of a court-martial assembled for the 
trial of an officer are to be of equal, if not superior, rank to the pri- 
soner ; and in no case but one of necessity is a colonel to sit upon 
the trial of a general officer, or a captain on that of a field officer, 
or a subaltern officer on that of a captain. On the trial of subaltern 
officers, two officers of that rank are considered a sufficient proportion 
to be detailed as members of the court. The members of a court 
may however be of any rank superior to that of the prisoner. 

56. When the commanding officer of a corps is brought to trial, 
care is to be taken that as many members of the court as possible 
shall be officers who have themselves held, or who are holding 
commands equivalent to that held by the prisoner. 

57. All official books and oiders having reference to courts- 
martial are to be laid before every court when sitting. 

58. Upon any trial by court-martial being ordered, the com- 
manding officer of the corps to which the accused belongs or is 
attached, will be held responsible that the accused be furnished 
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by the Adjutant or by a commissioned officer, with a copy of the 
charge or charges preferred against him, at least twenty-four honrs 
before the court is to assemble, unless the exigencies of the service 
render this impossible. To a soldier who cannot read the charge is 
to bo read, and, if necessary, explained by the person who wains 
him for trial, and a list of all witnesses for the prosecution is at 
' the same time to bo given to the prisoner. 

59. Tho attention of general and commanding officers is parti- 
cularly called to the 78th Article of War, which prohibits the trial 
of private soldiers by regimental court-martial, for drunkenness 
not on duty, but provides for their being brought to trial by a 
dibtrict or gaiTison court-martial under certain conditions therein 
prescribed. If, however, a soldier commits that offence, in oombina- 
tion with some other crime for which it is intended to bring him to 
trial before a regimental court-martial, the act of drunkenness is not 
to be added to the charge on which he is to be arraigned ; but, as 
it is necessary that the drunkenness should be recorded, in order to 
compute the fines which may have to be subsequently levied, 
commanding officers should award punishment for that offence before 
the prisoner is brought to trial on the other charge. 

60. When a soldier is required as a witness before a court-martial, 
and is not serving in the district in which the court is to be held, 
application is to bo made by the commanding officer to the Adjutant 
General for the attendance of such soldier, naming the probable 
day of the assembly of the court. 

61. A certificate, showing the state of health of the prisoner on 
the day of trial, is to bo laid before the court and attached to the 
proceedings. The certificate is to be in the handwriting of a 
medical officer, according to the following form : — 

" 1 certify thai No, , A,B. of the Hegiment is [or it 

** not'\ in a good state of healthy and fit [or unfit'\ to undergo [the words 
" corporal punishment " to bo here inserted in tlie case of a soldier 
*' tried whiLst on active service in tho field] imprisonment ^ solitary or 
^^ otherwise^ and with or without hard labour; and that his present 
** appearance and previous medical history both justify the belief that 
" Jiard labour employment will neither be likely to originate nor to re- 
'•''produce disease of any description" [If tho Prisoner is to be 
tried for desertion, the certificate is also to state whether the 
soldier is physically fit [or unfit] for the service.] 

The certificate is to be renewed in tho event of any change taking 
phice in the state of health of tho prisoner during the sitting of tb<* 
(!ourt. 
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62. When a soldier has been tried and sentenced by court- 
martial, and his punishment has been wholly remitted, there is to 
be no remission of any penalty consequent on his conviction, such 
as forfeiture of service, good-conduct pay, &c. &c. ; but when the 
proceedings of a court are qumhed on account of their illegality, 
or from any other circumstances, the soldier is to be relieved 
from all consequences of his trial, and all record of it is to be 
erased. 

63. When militia regiments report the fraudulent enlistment of 
a militia-man into the army, they are required to furnish the 
corps in which the man is serving with a duplicate of his militia 
attestation, and a certificate as follows : — 

"J \er^ certify that regimental No. has not been 

released from his engagement to serve in the and thai the 

officer commanding the regiment has no objection to his being retained 
to serve in Her Majesty's Army, 

" Signed Adjutant. 

Militia.'' 

Commanding ofScers will, on the receipt of these documents take 
the necessary steps for dealing with such men, in accordance with 
the provisions of the 60th section of the Mutiny Act, without refer- 
ence to the Adjutant General. Eeports of the result are in each case 
to be made direct to the militia regiments. Care is to be taken, in 
every case, that the certificate of the consent of the militia com- 
manding officer to the man's retention to servo in the army is 
attached to his army attestation. 

64. A soldier who has forfeited his service towards good -conduct 
pay and pension, will be eligible to be recommended fur the 
restoration of such service when he establishes his claim thereto by 
oninterrupted good conduct (as shown by liis having no entries 
in the Regimental Defaulter Book) for five years in ca^e of a 
first conviction entailing loss of service, for seven years in case 
of a second conviction of the same nature, and for ten years should 
any circumstance of an aggravated character have attended the 
commission of the ofience on account of which he had incurred 
the penalties in question. Fraudulent enlistment while belong- 
ing to the Militia will be considered as a conviction, for this 
purpose only, although the man may not have been tried for the 
ofience. A soldier may, however, bo recommended for such restora- 
tion within half the periods here prescribed, provided he has 
shown not only unremitting good conduct, but has also given good, 
faithful, or gallant service of a constant and sustained character in 
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the field, or has performed some specific act of valour in the field, 
reflecting honour on the regiment, and on himself. 

65. The period of probation will be reckoned from the release of 
the soldier from imprisonment, and his return to duty, or in the case 
of a man confessing desertion whose trial has been dispensed with 
from the date of his last attestation. In cases of fraudulent enlist- 
ment from the militia, the period of probation will reckon &om the 
date of his last attestation for the line. 

66. Commanding ofi&cers will make their applications to the 
Adjutant General on the 1st January and Ist July of each year, 
fur al] men under their command who during each previous half 
year may have become eligible for restoration of forfeited service, 
under the rule above stated, noting opposite each man's name the 
exact date of his so becoming eligible. These applications are to 
be made on W. O. Form 435 (or 495, as the case may be), and are 
to be accompanied in each case by a certi6ed copy of the record of 
the soldier's service. The case of a soldier awaiting discharge may 
be specially submitted directly he becomes eligible, when it is con- 
sidered desirable not to postpone the applications until the half- 
yearly period. A covering-letter need not be forwarded with these 
applications except in the special cases, and blank returns are not 
to be rendered when there are no men eligible.* 

in. — Courts op Inquiby and Boabds.^ 

67. A Court of Inquiry may be assembled by any officer in 
command, to assist him in arriving at a correct conclusion on any 
subject on which it may be expedient for him to be thoroughly 
informed. With this object in view, such Court may be directed to 
investigate and report upon any mattei-s that may be brought 
before it ; but it has no power (except when convened to record 
the illegal absence of soldiers, as provided for in the ArticleB 
of War) to administer an oath, nor to compel the attendance of 
witnesses not military.^ 

* Iscie to pars. 64-66. Applicationa for soldiers to be allowed to reckon fonner 
service under the provisioos of clause 62, Army Circulars 1873 (B. Warrant d 
3rd May), will bo made to the Adjutant Geucml on W. O. Form 1133, aocom- 
panied by the documents prescribed therein. The date of last entry in regimental 
defaulter book to be given in ea-jh case. 

2 Dawkins v. Rokcby, 8 L. R. (Q. B.) p. 2G6. 

» 1869. Q. R. 1873. sec. 23, 41, and 43. 

The attention of general and commanding officers is called to the 167tb 
Article of War, which empowers Courts of Inquiry, assembled to record tk« 
absence without leave of soldiers, to take evidence upon oath respecting t)w 
deficiency of any articles of the absentee's kit, as well as to the fact of the min*! 
iibsence. The declaration of such courts is to be entered in the Regimental Goort' 
juartiol Book, and that record, or a copy thereof, puri)orting to hour the nignitait 
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68. A Court of Inquiry is not to be considered in any light as a 
judicial body. It may be employed, at the discretion of the con- 
vening officer, to collect and record information only ; or it may be 
required to give an opinion also on any proposed question, or as to the 
origin or cause of certain existing facts or circumstances. Specific 
instructions on these points are however always to be given to the 
Court The proceedings are to be recorded in writing, as far as 
practicable in the form prescribed for courts-martial, signed by 
each member, and forwarded to the convening authority by the 
president. The foregoing applies equally to a board of officers 
BHsembled by a commanding officer. 

69. A Court of Inquiry or Board of Officers may consist of any 
number of members, but the composition of such Courts or boards 
must be regulated, at the discretion of the convening officer, 
by the circumstances under which they are assembled. Three 
members, the senior acting as president, will in ordinary cases be 
found sufficient. 

70. Medical Officers are exempted from serving as members of 
Courts of Inquiry or Boards, except medical Boards. Should a 
medical opinion be required by a military board, reference is to be 
made to the medical officer detailed to attend it, who will furnish his 
report in writing, or give evidence in person if considered necessary. 

71. All proceedings of Courts of Inquiry, Boards, or Committees, 
for which special printed forms are not provided, are to bo written 
on W. 0. Form 263, which has been introduced for general use. 



Sec. 8. — I. Bosteb of Duties. 
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1. To oommenoe from senior .'{17 

2. ClBasificatioii of duties 317 

3. DutieB, how detailed .'{18 

4. Oonrts-ixiartial *iS\\^ 

Sec. 8. — I. Roster of Dutjes. 

1. In all duties, whether with or without arms and whether 
performed by corps or by individual officers, the roster is to com- 
mence from the senior downwarda 

of the officer having the cnstodj of the re^mcntal bor^kii, hhall bo » m 
evidence of the facts on the trial of the aoMier. The r^ginal proooccui 
be destroyed.* 

When a regiment embarks for foreign service, copies of snch teoorrls r 
all men still absent, verifierl bj the officer having custody of tho 
•TO to be left with the depot 
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2. Duties are thus classified : — 

I. Guards, Ist, of the Sovereign ; 2nd, of Members of the 
Royal Family ; 3rd, of Viceroys ; 4th, of the Captain- 
General, or Governor of a Colony; 6tH, of the Com- 
mander-in-chief at home or abroad. 
II. Divisional duties under arms. > 

III. Brigade or garrison duties under arms. I Incl;i<iing ^^^^J^! 

, J^, . , [ and piquet duty. 

IV. Regimental duties under arms. ) 

V. Courts-martial. 1st, general; 2nd, district or garrison; 

3rd, regimental. 
VI. Boards or courts of inquiry. 1st, divisional; 2nd, bri- 
gade ; 3rd, regimental. 

3. ^^^len an office r*s tour for more than one duty comes round 
on the same date, he is to bo detailed for that duty only, which has 
the precedence in the classification in par. 2, and he is to receive 
an overslaugh for any other duties. When an officer ia actually in 
the performance of one duty, and his tour for another duty occurs, 
ho is not to make good that other duty, but his tour is to pass 
him. An officer detailed as " in waiting " is not entitled to count 
a tour of duty. 

4. Attendance at a court-martial, the members of which shall 
have been assembled and sworn, is to be reckoned a duty, though 
the court shall bo dissolved without trying any person. On any 
day on which a court-martial is not actually sitting, its members 
are, without further orders, to be considered available for parades 
or other duties ; they are not however to quit the station without 
the authority of the General Officer commanding, until the court 
nliall have been dissolved. This rule is also applicable to courts 
of inquiry and boards. 
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(a) General Instructions. 

1. Any number of prisoners may be tried together for an offence 
committed collectively, but the plea, defence, finding and sentence 
must be recorded separately. When more prisoners than one are 
tried separately by the same court-martial, the court is in all cases to 
be re-sworn at the commencement of each trial, and the proceedings 
of each trial are to be conducted and recorded separately. 

2. It is important that every trial by court-martial once begun 
should, as far as possible, proceed with strict regularity, and with- 
out interruption, to its conclusion. The court have the power of 
granting an adjournment, but they should in no case permit an 
adjournment for the purpose of obtaining further evidence, either 
on behalf of the prosecution or of the prisoner, unless they are 
satihfied that such adjournment and production of the evidence desired 
is not unjust to the prisoner, and that it is necessary to assist the 
course of justice. Great care is therefore to be taken, both by the 
prosecuting officer and the prisoner, to have ready at the trial all 
the witnesses and documents which they may desire to produce in 
support of their respective cases. 

3. In fiuming charges, care is to be taken to render them specific, 
in names, dates, and places. In charges against non-commissioned 
officers or soldiers, the prisoner's regimental number is to be inserted, 
but all non-essential minutiae are to bo avoided. Where a prisoner 
is cliarged with any loss or damage of articles of kit, necessaries, arms, 
clothing, &c., the prices of which arc fixe<l by regulation, the value 
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of such loss or damage shall not appear in the chsurge. In all other 
cases, the value shall appear in the charge, and be proved in evidence. 
In the case of loss of, or damage to, great-coats or articles of which 
the regulation value depends upon the length of time in wear, the 
time such article has been in wear shall be proved by evidence. 

4. A charge of "disgraceful conduct" is never to be preferred 
against a soldier unless the offence is clearly one of those specified 
in the Articles of War as constituting disgraceful conduct, or is 
obviously of a felonious or fraudulent nature, or of a cruel, indecent, 
or unnatural kind. 

5. A prisoner may plead either " guilty " or " not guilty " to the 
charge. Should he refuse to answer, a plea of " not guilty " is to 
be recorded on his behalf. Before recording a plea of " guilty," 
the court will satisfy themselves that the prisoner fully understands 
all the advantages he forfeits by that plea. Whatever the plea may 
be, however, it is incumbent on the court to investigate the charge, 
so that all the circumstances connected thei'ewith may be known to 
the confirming authority. 

6. Military (or civil) witnesses refusing to be sworn cannot be 
brought to trial if such refusal is grounded on conscientious motiveB. 
The Act 24 & 25 Yic. c. 66 enacts in such a case that the presi- 
dent is qualified to receive the witness's solemn afiBirmation, which 
may be given in the following form : — 

** J, -4. -B., do solemnly, sincerely, and truly affirm and declare tkU 
" the taking of any oath is, according to my religious belief, unlauful; 
" and I do also solemnly, sincerely, and truly affirm and declare thai I 
" will speak the truth in the matter now under investigation" 



7. When a witness gives evidence before a court-martial, he 
should answer the question as oue put to him by the prisoner or 
the prosecutor, but he will address his reply to the court. 

8. After a soldier has been found guilty of the chai^ or 
charges preferred against him, the court is to inquire into and 
record the prisoner's former convictions (if any), and any sentence 
which he may bo undergoing ; also his age, date of attestation, ser- 
vice allowed to reckon towards limited engagement, his genend 
character, and any medals, good conduct badges, or other honorary 
rewards of which he may be in possession. These particulars are 
required for the guidance of the court in awarding punishment, a« 
well as for that of the confirming authority in sanctioning the 
award. The evidence under this head is to bo given when possible 
by a commissioned officer who is not a member of the court, 

9. The minutes of the proceedings of all courts-martial are to 



E.] ^^ General Instructions y** 1873. 321 

be fairly and accurately recorded, in a clear and legible hand, with- 
out erasures. (See Appendix B.) When interlineations, or correc- 
tions, which should be avoided as much as possible, are necessarily 
made, they are to be verified by the president's initials. The 
pages are to be numbered, and the sheets fastened together. Care 
18 to be taken that sufficient space, at least half a page, is left, 
immediately below the signature of the president, for the signature 
and remarks of the confirming authority. The station and date to 
be added in all cases. 

10. The powers and duties of a Deputy Judge Advocate are 
defined as follows : — 

a. At a general court-martial he represents the Judge Advocate 

General. 
h. Whether consulted or not, he will give his advice on any 

matter before the court. He is responsible for the due 

formality and legality of the proceedings. 

c. At the conclusion of the case, he will sum up the evidence and 

give his opinion upon the legal bearing of ihe case, before 
the court proceeds to deliberate upon its finding. 

d. The opinion of the deputy judge advocate must be considered 

conclusive upon any point of law or procedure which arises 
upon a trial at which he officially attends. 

e. He will be responsible to the Judge Advocate General for a 

proper record of the proceedings. In important cases he 
should be assisted in the discharge of this duty by a sworn 
short-hand writer. 

/. In all cases where a prisoner is undefended, the deputy judge 
advocate is to take care that the prisoner does not lose any 
privilege that the law allows him in the conduct of the trial. 

g. While taking care that all legal details are strictly observed, 
he will maintain an entirely impartial position. 

11. The following instructions are also to be observed in respect 
to addresses to the Court from the officer conducting the prosecution 
and from the prisoner : — 

€L The officer conducting the prosecution is to be allowed an 
opening address. At the close of the evidence for the pro- 
secution, the deputy judge advocate will ask the prisoner if 
he intends to adduce. evidence. If the prisoner then replies 
in the negative, the prosecutor may proceed to address the 
Court a second lirae, for the purpose of summing up the 
evidence for the prosecution, after which the prisoner may 
address the Court in his defence. At the conclusion of the 
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prieoner's address, the depnty judge advocate will, in open 
court, sum up the whole case to the Court. 

h. If, in answer to the deputy judge advocate, the prisoner states 
that he intends to adduce evidence, he may open his esse 
with an address, before calling his witnesses. At the con- 
clusion of the evidence he may again address the Court, 
after which the prosecutor will be entitled to a reply. 

c. In those special cases where evidence is allowed in reply, the 
second address of the prisoner is to be made after sach 
evidence, and immediately before the prosecutor's reply, 
which is to be followed by the address of the deputy judge 
advocate. 

(2. After the deputy judge advocate has spoken, no other address ii 
to be allowed, and the Court will retire to consider their 
finding. 

6. If any question should arise incidentally during the trial, 
such as upon the admissibility of evidence, the person, 
whether prosecutor or prisoner, requesting the opinion of 
the Court, is to speak first : the other person is then to 
answer, and the first person is to be allowed to reply. 

12. Courts-martial, before passing sentence, are to ascertain that 
the state of health of the prisoner, as shown by the medical certifi- 
cate, will admit of the sentence being forthwith carried into effect 
If the certificate states that the prisoner is unable to undergo hard 
labour, the court may nevertheless award " impmonmeni voiik m£k 
labour as in the opinion of the medical officer of the prison the prisoner 
may he equal to^ 

13. The sentence should conform to the wording of any section 
of the Mutiny Act, or of any Article of War, that may be applicable, 
without quoting it. Sentences of imprisonment are always to be 
specified in days. 

14. In passing sentences of mixed imprisonment^ courts-martial 
should leave it to the discretion of the governor of the prison to 
appoint the precise period or periods of the imprisonment during 
which the offender shall undergo solitary confinement. They wilL 
however, in wording their sentence carefully comply with tlie 
directions contained in the Articles of War respecting the length of 
the peiiods of solitary confinement, and the intervals between snch 
periods. (See Appendix B, Sentences.) 

15. When courts-martial avail themselves of the power vested 
in them by the Mutiny Act regarding the imprisonment of offenders 
already under sentence for previous offences, they should be carefnl 
to adhere to the provisions of the said Act, by awarding in expre* 
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terms that '^ ihe impri9onment is to commence at the expiration of the 
** punishment to which the prisoner had been previously sentenced." 

16. WhenoTer a court-martial is re-assembled for the purpose of 
revisiiig their proceedings, the letter, order, or memorandum, or a 
copy thereof, containing the instructions to the court, and the 
reasons for requiring the revision, is to bo attached to, and form 
part of, the proceedings. 

17. Just discrimination is to be used by the court in applying 
the quantum of punishment to the nature and degree of the offence, 
so that the award may be final, and carried into effect ; as it is in- 
disputable that crimes are more effectually prevented by the cer- 
tainty than by the severity of punishment. 

18. When a non-commissioned officer is sentenced to bo reduced, 
it must be distinctly stated in the sentence that ho is to be " re- 
duced to the ranks" (i.e., to a gunner, driver, sapper, or private). 
The sentence of reduction of artificers, having the rank of a non- 
commissioned officer, is to be awarded in the same terms, i.e., ** to 
the ranks," and not to shoeing smiths, &o. 

19. Whenever an acting bombardier or lance corporal is brought 
to trial by court-martial, he is to be arraigned as a gunner, driver, 
sapper, or private, as the case may be, with the acting rank aliso 
designated thus ; No. — , Gimner (Acting bombardier), A.B., No. — , 
Private (Lance corporal), CD., and so on. The loss of acting or 
lance rank shall not form part of the sentence of the court 

20. It is forbidden to reprimand a non-commissioned officer by 
sentence of court-martial, such a sentence being applicable only to 
commissioned officers. 

21. The duration of imprisonment for all ordinary offences should 
not exceed six months ; for offences of a more aggravated character, 
imprisonment may, under the provisions of the Articles of War, 
be awarded by court-maitial to the extent of, but not exceeding, 
two years. In awarding sentences of imprisonment, the locality 
and climate in which the offender has to suffer must, however, 
be kept in view. It is also the province of the general officer 
confirming the sentence to take these circumstances into con- 
sideration, with a view to diminish, if necessary^ the period of 
imprisonment. -^^^ ' '^ ^^ — *s 

22. If the trial takes place at home ^ * *ral 
court-martial are to be transmitted Ir - to 

to the Judge Advocate General, for %ir k^ 

if abroad, to the General in oomMF^ ^|. 

authority to confirm the Millld0B 

23. ITie proceedings of * 
are to be forwarded bjtK 
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• 

to the General officer commanding (or to Army Head Quartere, 
where there is no general officer in command) for confirmation. 

24. When the proceedings of district courts-martial abroad have 
been confirmed and promulgated, they are to be forwarded by the 
president to the Judge Advocate General. On home service the pro- 
ceedings are to be sent by the president under cover to the deputy 
judge advocate of the district, who will submit them to the Judge 
Advocate General, at the same time drawing his immediate atten- 
tion to anything requiring notice in the proceedings. 

25. All proceedings of courts-martial transmitted to the Judge 
Advocate General, whether before or after promulgation, are to be 
accompanied by a covering letter specifying the nature of the con- 
tents. 

Note to Appendix E. 

The following Instructions, which were issued by the Secre- 
tary of State for War on the 26th January, 1863, for the guidance 
of Commanding Officers and others, are republished for general 
information : — 

a. " All crime punishable by the civil power,' the commission of 
which is brought to the cognizance of the Commanding 
Officer, should forthwith be notified by the Commanding 
Officer to the chief constable of the county or borough, that 
the same may be duly investigated by the police and 
punished by the ordinary criminal tribunals of the county 
or borough.*' 

6. ** In cases of murder, where the accused and the deceased were 
hoi\ subject to the Mutiny Act, the Commanding Officer 
should request the magistrates forthwith to transmit a copy 
of depositions taken before them to the Secretary of State, 
that the case may (if he deems it expedient that a more 
speedy trial of the accused should be had than the usual 



* When a soldier is sentenced to imprisonment by the civil power for an offence 
of a disgraceful or felonious nature, a full report of the case, accompanied by a 
copy of the conviction, — showing the prison to which the man may be committed, 
— together with extracts from the Court-nuirtial and defaulter books, and » 
descriptive return on W. O. Form 432. is to be transmitted to the Adjutant 
General, tlirough the General or other officer commanding the district or station,— 
who will make such observations as he may think it necessary to furnish. 

C. O.'s in complying with these instructions will state whether in thdr opinion 
the soldier has committed the offence with a view to his obtaining his release from 
the army, and whether they recommend that he should bo discharged or retaim-d 
in the service, with their reasons for such recommendation. 

1871. G. 0. 17 and 85. — Civil CJonvictions. 
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course of practice allows) be prepared for trial by the 
solicitor to the Department under the jurisdiction in ' Homi- 
cides Act, 1862/ " 

c. " Where Commanding Officers or the men under their command 

are made defendants in legal proceedings, whether of a civil 
or criminal nature, the defence thereof must be conducted 
upon the sole responsibility of such defendants. 

d. ** When in such cases any claim is preferred to the Secretary 

of State for assistance in the defence or for the reimburse- 
ment in the cost thereof, it must clearly be shown with 
reference to the declaration or indictment (of which a copy 
should be sent with the application) that the act complained 
of was one sanctioned by competent authority or clearly 
within the prescribed course of the defendant's duty." 

e. " Until the Secretary of State directs the solicitor to the 

Department to take charge of the defence or to reimburse 
the cost, lie will incur no responsibility whatever on account 
thereof!" 
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APPENDIX (B.) R— Chap. II. Par. 37. 



(^Referred to in par, 9.) 



FORM OF RECORDING THE PROCEEDINGS OF A GENERAL 
COUKT-MARTIAL, including some of the more unusual incideDti 
which may occur tx> vary the ordinary course of procedure, with instnie- 
tions for the guidance of the Court.^ 



Proceedings of a General Coubt-mabtial, held at 

on the day of 18 , by order of 

Commanding , dated the 

day of • , 18 . 

Pbesidekt. 



Members. 
Bank. Name. BeffimetU. 



, Deputy Judge Advocate. 
^ At o'clock the Court opens. 

First day. [No. — Bank — Name — Begiment] is brought a prisoner before tla 

Coni-t. 

The order for convening the Court, and the warrants appointing 

the President and Deputy [or. Officiating] Judge Advocate aw 

read. 

The names of the President and Members of the Court are retd 

over in the hearing of the prisoner, and they severally answer to 

their names. 
Question by Do you object to be tried by me as the President or by any of 

toth^'p^**^^"* the officers whose names you have heard read over? 

Answer. 

' N.B.— For General and District Courts-martial, W. O. Form 642, to h 
ohtained from General Officers commanding, is to be used in accordance with thM 
iDBtructions. The proceedings of Regimental Conrts-martial should be writttt 
on the paper, which is issued by the War Office as the authorised form of Oovrt* 
martial Book, viz., W. O. Book 89. Courts-martial convened by ordeor of offioeit 
commanding brigade depots are to be designated *^ Regimental Goarta-martiaL" 
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itmction. — The Qtiestions are to he numbered throughout corue- 
f in a single series. The letters Q. and A, in the margin may 
'or '* Q^estion " and '^ Answer " r^^pec/tveZy.] 



Variations. 



lALLENGINO PRESIDENT. 

swer, — I object to 

ation to the Prisoner, — 

your objection. 

isoner. — 

e prisoner in support of his 

tion requests permission to 

is called into Court, 
s questioned by the prisoner. 

I'he Court is clearwl. 
vision, — The Court, by a ma- 

of two-thirds, disallow the 
tion. Or, 

e Court suspend their pro- 
igs, and refer the prisoner's 
:ion to the convening officer. 

o'clock the Court re- 

their proceedings, and a 

(&c.) is read to the prisoner, 

ed and attached to the 

edings. 

i. — The Judge Advocate can^ 

\ objected to by the prisoner. 



Challenging Membeb. 

Ansioer, — I object to 

Question to the Prisoner, — 
State your objection to 

Prisoner. — • 

The prisoner, in support of his 
objection to requests 

permission to call , &c. 

&c. 

The Court is cleared. 

Decision, — The Court disallow 
the objection. 

The Court is reopened, and the 
above decision is read to the 
prisoner. 

Decision, — The Court allow the 
objection. 

The President informs 
that he is not required to serve on 
this Court-martial. 

The Court is re-opened and the 
above decision is made known to 
the prisoner. 

New Member. — (^Rank — Name 
— liegimerit) takes his place as a 
member of the Court. 

Question to Prisoner. — Do you 
object to be tried by 
as a member of this Court-martial? 

Answer. — 
(Any objection is dealt with as 
in the case of an original member,) 



I President, Members, and Judge Advocate are duly sworn. 
The Prisoner [No. — Bank — Name — BegimerU] is arraigned 
iie following 

Charge. 



Chftrgo. 



yon guilty or not guilty of the charge against you, which S^n^ 
ive heard read ? Antwer. 
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[Instructions. — 1. li ia generally advisable that the wUnesse 
ordered out of Court at this stage of the proceedings. 

2. AU proceedings of the Courts except when it is clewed 
deliberation^ are to take place in presence of the prisoner, 

3. No Court-martial should proceed to trial until they haoe sat< 
themselves of their competence to deal with the charge, both as ra 
their jurisdiction and the precision with which the charge is worded.] 



Variations. 

1. The prisoner not pleading [refusing to plead] to the above chai 
the Court enter a plea of " not guilty.*' 

2. Plea, — The prisoner pleads (in bar of trial). 

The Court disallow the plea in bar of trial, and require the prisonei 
plead to the charge. 

Question to the Frisoner, — Have you any evidence to produce in supi 
of your plea ? 

Ansioer. — 

( Witness examined on oath.) 

The Court are of opinion that the prisoner has not [has] substantia 
his plea, and in consequence proceed with the trial [do therefore adjo 
until further orders]. 



jcution. (3). (Bank — Name — Begiment) appears as Prosecutor, and 1 

the following address, which is marked , signed bj 

President, and attached to the proceedings. 

[Instructions. — If possible^ no officer who is to be calUd as awi 
is to he appointed to act as prosecutor. When the prosecutor is reqi 
to give evidence he must be swom.'\ 

The Prosecutor proceeds to call witnesses, 
witness {Bank — Name — Begiment) being duly sworn is examined by 

rosecution. ProseCUtor. 

Cross-examined by the Prisoner. 

[Instruction. — Although a prisoner may have a professional adi 
near him during the trials to advise him on all points^ and to sugges 
writing, the questions to he put to witnesses, such adviser is not i 
permitted to address the Court or to examine witnesses orally.^ 



Ke-examined by the Prosecutor. 
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Examined by the Court. 

Q. 

A. 
The witness withdraws. 

[Instmction. — It is usual to read the whole of a witness's deposition 
to him before he quits the Courts in order that he may correct any acci- 
dental mistake or omission in the recorded minutes. The Court may jput 
quetUons to witnesses at any stage, hut it is preferable to defer them until 
ike examination of the witnesses by the parties to the trial 1ms been 
comduded,'] 



Variation. 

The prisoner declines cross-examining this witness. 

[Instmction. — In every case where the prisoner does not cross-examine a 
wiinetsfor the prosecution this statement is to be made, in order that it 
may appear on the face of the proceedings that he has had the ojportunity 
given him of cross-eocaminatUm.'] 



being duly sworn, is examined by the Second witness 

Frosecntor. ^^^ prosecution. 

{The examination, dc, proceeds as above,) 

(Instniotion. — There is to be a blank Une between the recorded 
mmtUes of every two witnesses^ 

At o'clock the Conrt adjourn until o'clock on 

the 



On , the of 18 , at Second day. 

o'clock, the Court re-assemble, pursuant to adjournment, present 
the same members as on 
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luestion by What reoord have you to produce in proof of former convic 

le President, agaiust tho prisoner ? 

I produce a verified extract from \ar There 

none]. 

\See form at the end of ihi$ Appendix^ 

This document heing read, compared with the original, 
found correct, is marked , signed by the President 

attached to the proceedings. 

[Instructions. — In recording former instances of drunkennei 
accordance with the ISth Article of War, the number of such inst 
as proved hy reference to the defauUeni* hooks wiU he entered in the 
ceedings. The evidence on this head ie tohe given hy the officer 
duty it ie to prove former convictions^ and in the following ten 
(G. 0. 60, 1869). 

^ On reference to the [regimental, troop, hattery, or company^ defm 
hook now laid hefore the court, it appears that the prisoner's nam 
heen recorded therein for the crime of drunkenness tima 

his enlistment."] 

Is the prisoner under any sentence at the present time ? 

What is the prisoner's general character ? 

What is his age ? 

What is the date of his attestation ? 

What service is he allowed to reckon towards discharge ? 

Is the prisoner in possession of any decorations or hon< 
rewards ? 

[Instruction. — In a case of desertion it is to he asked and rec* 
whether the prisoner surrendered or was apprehended,] 

The Court is again cleared. 

Sentence. 

(9). The Court sentence the prisoner (No, — , Bank — , Nat 
Begiment — .) 

[Instruction. — The sentence is to he marginally noted in every cc 
(G. O. 72, 1869). 

^atb. a. To suffer death by being shot [hanged]. 
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Be-examined by the Priaoner. 



Examined by the Court. 



The witness withdraws. 



Q. 

A, 

Q. 

A. 



(5). The prisoner reads an address, which is marked , signed c],^ ^{ ij,^ 
liy the President, and attached to the proceedings. defence. 

[Instmction. — If neoetmxnf ike Court wuuf now he adjourned to enMe 
Ae prmeeulor to frepare kU reply; (he foci of adjournment being 
reeorded a» before.'] 

(6). The prosecutor reads the reply, marked , which is Reply. 

rigged by the President, and annexed to the proceedings. 

[Or iha prosecutor declines making a reply.^ 

The Court adjourn until , to enable the Deputy Judge 

Advocate to prepare his summing up. 



(7). The Court re-assemble on , and the prisouor being th day 

piesent the Deputy Judge Advocate reads the sumiuing up, which Summing up. 
ii marked , signed by the President, and attached to the 

proceedings. 

The Court is cleared for the purpose of considering the Finding. 

FiXDIXO. 

The Court find that the Prisoner (No. — Bank — Name — Begiment) Finding. 
IS not guilty of the charge ; Not guilty. 

Ob, 

- IS guilty of the charge [all the charges]. Guilty. 

is guilty of the first charge and guilty of the second charge with 
% tlie exception of 

^ Or, 

r II not guilty of desertion, but is guilty of absence without leave. 

[Instruction. — In aU cases when the Court acquit the Prisoner, the 
finding is to be recorded in simple terms ^^ Not Quilty,^* If on the trial 

- 0/ a commissioned officer they desire to acquit the Prisoner honourably^ 
I Afy are to slate so in a separate letter^] 

\ Proceedings before Sbntbnxb. 

(8). The Court being ro-opened, the Prisoner is again brought 
before it. 
{Bank — Name --Begiment) is duly sworn. 



I 
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Or, 
To forfeit the annuity [gratuity, medal, or decoration, i^^t^^pMjfjf 
eacK\ which has been granted to him. (Q. 0. 1% 1869.) 

Or, 

To forfeit all or any advantage as to pension which he fatf 
earned by past service. 

Or, 

To forfeit all right to Good Conduct pay, and to pension a 
discharge, whether in respect of past or future service. 

N.B. — In accordance with the 117th Art of War, an offender may be lentgnerf 
to all or any of these forfeitures. 

[Instruction. — The Medah are to he described,] 

^'ithi^^omiuY '^^ ^^"^ ^^ further sentence him to be discharged witk 

^' ignominy from Her Majesty's Sei-vice. 

Signed at , this day of 18 . 

(Signature) (Signature) 

Judge Advocate. Presideoi 

[Instruction. — Space of at least half a page is to he left far i» 
remarks of the confirming officer,] 

(10). Confirmed, 

Or, 

[I confirm the finding and sentence of the Court, but [mitigste] 
remit ] 

Date, (Signature of confirming OMUhority,) 

I hereby approve [As Civil Governor I further approve] tl* 
sentence of the Court upon (No, rank and name of prisoner) oft 

behalf of Her Majesty. 

(Date.) (Signature of OivU Oovemor.) 

N.B. — This approval on behalf of Her Mfljesty is equally necessary to tk» 
carrying into effect of a capital sentence in those cases where the confirmnS 
authority also administers the civil government. 



Revision. 
(11). On , the day of , at o'cloA 

the Court re-assemble by order of for the pnrpoie 

of reconsidering their 

Present the same members as before. 

The letter [order or memorandum] containing the instmctious to 
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the Court and the reasons of the revising authority for requiring a 
revision of the finding (or sentence) is read, marked signed 

by the President, and attached to the proceedings. 

The Court having attentively considered the observations of the Revised find- 
revising officer and the whole of the proceedings, ^^^' 

& do now revoke their former finding, and are of opinion, &c., 

Ob, 
6. do now revoke their former sentence, and now sentence the Revised sen- 

• A. » tence. 

prisoner, &c. <kc., 

Ob, 

c. do now revoke their former finding and sentence. The Revised find- 
Court are now of opinion, <&c. &c., *°^' 

Ob, 

d. do now respectfully adhere to their former sentence [finding Revised sen- 
and sentence]. ^^^^' 

Signed at , this , day of 18 . 



(Judge Advocate.) (President.) 

[Instruction. — No additional evidence for prosecution or defence can 
he rece i ved on the revision^ and no portion of the original minutes can he 
altered.] 

2. When Courts-martial are re- assembled for the purpose of revising 
CA«rr finding, and when any alteration therein is made, it is absolutely 
neeemary thai the sentence in such revised finding shall be given afresh, 
^xnd it is not sufficient for the Court to state that they adhere to their 
former eentence in such cases.]— {G. 0. 106, 1869.) 



Recommendation to mercy, dc. 

(12). \Ifutruclitm. — When the Court have passed judgment, and desire to recom- 
niaiid the prisoner to the favourable [merciful] consideration of the oonfirniin*^ 
mothority ; or to remark on the conduct of the parties before them ; or on the maimer 
in which a particular witness has delivered his testimony, &c. &c., they are to 
embodj their Tiews in a srparate letter, to be signed by the President, and 
forwaided with the procet^diuKS to the confirming authority, or to the Judge 
AdTocate General, as the case may be.J 



(18). Form of Summons to a Civil Witness. [W. 0. Form 643.] 



To 

Whereas a court-martial has been ordered to assemble 

at on the day of 18 , for the trial of 

, of the regiment, I do, by virtue of the 
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[F. 



authority vested in me by the Mutiny Act, summon and require j 
you A. B. to attend, as a witness, the sitting of the said Court at J 

on the day of , at ] 

o'clock in the forenoon [and to bring with you the documents here- 
inafter mentioned, namely ], and so to attend from d»y 
to day until you shall be duly discharged ; whereof you shall ftO 
at your peril. 

Given under my hand at on the 

day of 18 . 

{Signaiwre) 

Deputy Judge Advocate 
{or President). 

(14). Form of Certificate of Previous Convictions. 



Certified Copy of an Entry \pr Entries] of the previous con- 
victions by Courts-martial \ot by Civil Court] of No. , 
A. 6., of the , taken from the Court-martiil 
Book \oT Regimental, w Company Defaulter Book, om df 
case may he], of the Regiment. 



Deflcriptlon 

of 
Coart-martlal 

by 
which tried. 



Place 

and Date 

of 

Trial. 



CbiirjrPB npon 
which tried. 



Finding and 

Sentence 
of the Conrt. 



Minnt« of 
ConftrmatknL 



Smlnoe 



InflirtHlor 
remlttti 



Authenticated by (here the signature of the Offifff^ 

certifying to the correctness of the extract, is to he given). 

Dated at 
this day of , 18 . 



( To he signed hy the President, and attached to the proceedings.) 
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APPENDIX (C.) G.— Chap. II. 



FOBMS OF GHABGES. 



The followino fobmb of Charges abe to be used as occasion mat 

BEQUIRK, IN ABBAIONING PBISOKEBS BEFORE A CoURT-MARTIAL. 

[N3. — The leferenoes apply to the Articles of War for the year 1873.] 



MUTINY.— (loth Sec. M. Act. 3Gth Art. of War.) 



1. Having on or about the ^ 18 , at ^ , begun 
[excited, caused, or joined in, cu the case may he] a mutiny in the 

regiment. 

Or, 

2. Having, on or about the 18 , at when 
present at a mutiny taking place in the regiment, not used his 
ntmoBt endeavour to suppress the said mutiny. 

Ob, 

3. Having at come to the knowledge of a mutiny 

[or an intended mutiny, as the case may be] in the regiment, 

and not having [without delay] given information tbereof to his 

oommanding officer. 

Or, 

4. Having, on or about the , at , conspired with 

to mutiny. 



' It la necessary in every indictment or information to allege a time as well as 
a place for the commission of the offence, in order thnt the accused may liave 
every opportunity of meeting the charge:* but error in the averment of tinu? or 
place is not now, as a general rule, material in criminal proceeriings, if the oflcnco 
itself be proved, unless in cases when tlio preci&e date of fjict is u uoces-ary 
ingredient. (See 14 & 15 Vic. cap. 100, sec. 24.) Tlio essential points t*^ l>o 
stated in an indictment, and with as much certainty as possible, iiro three : First, 
the name of the prisoner; Secondly, the nature of the act committed, and u state- 
ment of the facts by which it is constituted— if an offence against proiwrty, a 
deseription of the property; and Thirdly, the name of the injured party. Tho 
oonviction entirely should depend on the material points us proved by the 
evidence, for no indictment is deemed insufficient for want of the averment of any 
natter which is unnecessary to be proved.— [W. de B.] 

• Nothiug mon' v»c* vol. iv. Ail Op., 264). 

Z 
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INSUBORDINATION.— (15th Sec. M. Act 37th Art. of War.) 

5. Stbkino a Superior Officer. 

Insubordination, accompanied with personal violence, in having, 
at on or about the struck [with his clenched fist, 

or open hand, or missile, or weapon, cw i\e case may he\ of 

the the said being his superior officer, and 

being in the execution of his office. 

Ob, 
6. Using or Offering Violence against a Superior Officer. 

Insubordination, accompanied with personal violence, in having 
at on or about the offered [or used, as the case mof 

he] violence against , by [here state the precise nalmre <f 

the violence used or offered^, the said being hiB superior 

officer, and being in the execution of his office.' 

7. Offering Violence in a Militart Prison. 
Insubordination, accompanied with personal violence, in havings 
when confined in the military prison at , on or about the 

struck [used, or offered ^ violence against, m (k« cm 
may he] , of the , the said 

being a visitor of the said prison [or his superior military officer, « 
the case may he], and then and there in the execution of his office. 

8. Disobeying the Command of a Superior Officer. — (88th Art of War.) 

Insubordination, in having at on or about the 

disobeyed the lawful command of his superior officer by 

[here descrthe the precise nature of the act of disobedience imputed to Ik 
prisoner], 

9. Using Thkeatkning Language to a Superior. — (41 st Art, of War.) 

N.B, — If insubordinate language accompany the act or acts ofMmot^ 
it should not form the subject of a separate charge, hut he stcUed cu a dr> 
cumstance in the charge alleging the violence : it is essential that the prS' 
cise language used should he specified in the charge ; and if accon^pamed 
hy gesture the same should he accurately described. 

Insubordination, in having at on or about the used 



* By the words ** Offer of Violence " is implied any threatening act or 
amounting to an attempt to use violence. 

N.B. — It has been ruled that a non-commistioned officer white with his 
or any part 0/ it t>, at nil times, to be considered in the execution of AmoJ^— (G.O. 
12, 1868.) 
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threatening language towards his superior officer, in 

substance and to the effect following, that is to say, ** I will take 
away your life." 



DESERTION AND ABSENCE WITHOUT LEAVE. 



lO*. Desebtiok.— (42nd Art. of War, Ist CI.) 

1st. Having deserted ^ from the regiment at 

on the 

JVLB. — If the prisoner made away wiih, or was otherwise deficient of 
any of his arms, regimental clothing, appointmentSy or necessaries, it should 
form the subject of a second charge, viz, — 

2nd. Having at the time stated in the first charge made away 
with the following articles of his kit (102nd Art. of War), viz. ; 

[^Here specify the different articles deficient, and in tlie case of a great 
coal, its estimated value^ 

N.B. — If the prisoner re-enlisted into another corps and obtained 
bounty, a charge should be added as follows : — 

3rd. Having whilst in a state of desertion from the , 

as stated in the first charge, enlisted into the on or 

about the , and having by such enlistment fraudulently 

obtained a boimty of , and also a free kit, value 

10a. Attempt to Desert when on Furlouoh. 

Conduct to the prejudice of good order and military discipline 
in having, while on furlough at on (or about) the 

day of , [here specifj the act by which the intention to 

deaseri is to be proved'] ; for example : — '* having taken u passengor- 
ticket) under the assumed name of A fur a steamer 

then about to proceed to B , with the intention of 

embarking in the said steamer, and of deserting from Her Majesty's 
senrice." 

11. Advising or Persuading others to Deskrt. — (44th Art. uf War.) 

Having at , on or about the [or between the 

and ], advised [or pei-snaded, as the 

case may be] private , of the regiment to 



' Evidenoc should be given to the Court of the period of absence, of the 
■mreiider or apprehension of the prisonrr, and other circumstanoes bearing upon 
the degree of his offence. 

z 2 
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desert from Her Majesty^s servioe, by having in conversation with 
the said private said to him \here state Oie <ict8 done or the wordi u$ed 
by the Moay of advice or per8Wuion\. 

12. Ekowinglt Receivikg and Entebtainikg a Dbsebteb. — (44th Art 

of War.) 

Having at on or abont the received and enter- 

tained of the knowing him to be a deaerter, 

and not having immediately given notice to the proper authority, 
with a view to cause the said to be apprehended. 

13. Fbaudulent Ck)NFESSioN OF Desebtion bt a Soldieb while Sbbviko. 

—(46th Art. of War.) 

Having at on or abont the made a fidse state- 

ment to his commanding officer, by fraudulently confessing himself 
to be a deserter from the regiment. 

14*. Fbaudulent Enlistment in the Abmy, while enbolled nr thi 

Abmy Hesebve. — (49th Art. of War.) 

Having while enrolled in the Army Eeserve, on or about the 

day of fraudulently enlisted in the 

regiment [or for general service, as the case may 6«], and 
having in his . declaration upon the occasion of such enlistment, 
fraudidently misrepresented that he was not then so enrolled, thereby 
obtaining a free kit, value , and the following 

moneys, viz. [here insert 'particulars of all moneys issued to him in respect 
of such fraudulent enlistment; taking care not to include daily pay issued 
to him for service rendered during the period he was doing dtUy, aUhough 
fraudulently enlisted]. 

14. Absence without Leave. — (50th Art. of War.) 

Having at , on or about the without leave from 

his commanding officer, absented himself from the regiment, 

and having remained so absent until the 



OFFENCES IN THE FIELD, CAMP, GARRISON, OR QUARTERS. 



16. Sleeping on a Post. — (57th Art. of War.) 

Sleeping on his post when sentry over , at [statJot], 

between the hours of and o'clock, on or about the 
(JSame of the post or guard should he stated.) 

17. Leaving a Post befobe being Relieved. — (ib.) 
Having, before being regularly relieved, left his poet when seatxj 
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over (poil w guard to he here itakd\ at [f((tfu>ti], between the boiirs 
of and o'clock, on or about the 

18. LiAViKO A GuABD OB PiQUET. — (65th Art. of War.) 

Having, on or about the , left his guard \or piquet, or 

post, 09 the case may he] at without having first 

obtained leave from the officer [or non-commissioned officer] in com- 
mand of the said guard [or piquet, or post], and for not having 
returned until 

[N.B. — If the offender should not return to his guard or piquet 
hefore U is relieved^ the latter part of the charge to he worded accord^ 
ingly.] 

19. BbBAKINO AbBEST OB EsCAPIKO FBOM Ck)NFINEMENT.— (69th Art. of 

War.) 

Having at , on or about the , whilst under 

arrest \or a prisoner in confinement, as the case may he] in the 

[here specify the place in which he was confined], broken his 
arrest [or escaped from such confinement, as the case may he], before 
•he was set at liberty by proper authority. 

20. Absence fbom Pabade.— (70th Art. of War.) 

Having at , on or about the , failed to appear at 

, the place of parade appointed by his commanding 
officer. 

21. A Gomhandeb of a Guabd, Piquet, ob Patrol, buffebing a Pri- 
soKEB committed TO HIS CiiABOE TO ESCAPE.— (TSrd Art. of War.) 

Having, when in command of [here state whether a guard, piquet, 
or patrol] at , on or about the , negligently [or 

wilfully, as the case may he] suffered , a prisoner com- 

mitted to his charge, to escape (or released him without proper 
authority, as the case may he). 



DRUNKENNESS. 



22*. Drunk on Duty. — (77th Art. of War.) 

Having, on or about the been drunk when on duty, 

when on the guard at [or on piquet, or when 

employed as mounted orderly, or on escort duty, as the case may he]. 

N.B. — ^The name of the guard sboold alwayd be stated ; and if the priBoner was 
oo sentry at the time, the particQlar post shoold be inserted in the charge. 
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23*. Dbunkenne88;—(G. 0. 72, 1869.) 

Having, at on or about the , been dmnk. 

N.B. — In accordance with the 78th Article of War, a non-oommiadoned ofSoer 
can be tried by a regimental or detachment court-martial for an act of drunken- 
ness not on dtUy, but a soldier can onljr be brought to trial for this offence before a 
district or garrison court-martial. 



DISGRACEFUL CONDUCT.-<80th Art. of War.) 



24. Fraudulently Mi8applyi!?o Public Money or Stores. 

Disgraceful conduct in having at , on or abont the 

, fraudulently misapplied — 

a. the sum of , being public money intrusted 

to him by , for the purpose of [here ttaU 

the facts fvUy]. 

[N3. — This is applicable to a pay-sergeant making away with money intmited 
to him for the payment of his troop, battery, or company.] 

h. the following property [or stores] belonging to Government, 
viz. [here state the property and its value\ 

25. Malingering and Feigning Disease. — (Slst Art. of War.) 

Disgraceful conduct at , on or about the , 

in malingering [feigning^ or producing disease or infirmity, or wil/uUti 
doing any act, or wiljully disobeying any orders^ thereby producing or 
aggravating disease or infirmity, or delaying his cure, as the case may he^ 

[N.B. — In each case the acts done or omitted to be done, from whence the Court 
are to draw the inference, that he malingered, &c. &o., should be specified.] 

26. Wilfully Maiming or Mutilating. — (ih.) 

Disgraceful conduct in having at , on or about the 

, wilfully, maimed [or injured] himself, by discharging a 
loaded musket through his wrist [or inflicting a wound with 

, as the case may he] with intent thereby to render himfiel^ 
unfit for Her Majesty's service. 

Or, 
27. Maiming or Injuring another Soldier. 

Disgraceful conduct in having at , on or about the 

, wilfully maimed [or injured] Private , hy 

discharging a loaded musket through the wrist of him, the said 

Private [or inflicting a wound with , « ^ 

case may he] with intent thereby to render him, the said Private 

unfit for Her Maje8ty*B service. 
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28. Taupebino with Eyes.— (t&.) 

Difigraoefdl conduct in having at , on or about tho 

, tampered with his ejes by \de%enbe the nature of the act 
wppo9ed to have been done by the prisoner]^ with intent thereby to 
render himself unfit for service. 

29. Steauno OB Feloniously Receivino. — (ib.) 

a. Disgraceful oouduct, in having at , on or about tho 

stolen the following property, belonging to 
viz. [here describe the artielea and their value], 

Ob, 

6. Disgraceful conduct, in having at , on or about 

the , feloniously received the following articles, the 

property of , knowing the same to havo been 

stolen, viz. [here describe the articles and their value]. 

[N.B. — Both these charges are to be used in the cases where a soldier 
is found in possession of stolen property^ and it is not certain that he 
romwutied the thefi.'] 

30. Offence of a Felonious ob Fbaudulent Natube upon a 

Civilian. — (Slat Art. of War.) 

Diagraceful conduct, in having at , on or about 

the , fraudulently obtained from , 

a civilian, the sum of » [or goods, amounting to 

Of the ease may be], by 

[Here state the precise nature of the trick or pretence by mcons of which the 
money or goods was or were obtained.] 

31. Indecent Assaui^t. — (?7>.) 

Disgraceful conduct, in having at , on or about the 

, committed an indecent assault upon 

32. Producing Fai*sk ob Fbaudulent Accoonts or Retubns. — 

(88th Art. of War.) 

Disgraceful conduct, in having on the 

^t , in his capacity of Sergeant-major [(juarter- 

tnaster sergeant, pay sergeant, or pay corporal, as the case may be] 

>irith intent to defraud, produced to the paymaster [adjutant, or other 

officer t as the case may be] certain false certiticates [or vouchern, or 

accounts], as follows : — 

[Here specify the particolar nature and deecription of the certificates or 
vnuchaBy or aooounts produced.] 
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MISCELLANEOUS OFFENCES. 



33. Making away with, &€., Abms, Clothing, Instbumsnts, Equip- 
ments, Accoutrements, ob Necessabies. — (G. 0. 9, 1870, 102nd Art. 
of War.) 

Having at , on or about tbo made away 

with [lost by neglect] [sold] [wilfnlly spoiled] the following articles 
of his kit, viz. : — 

[Here specify the different articles in detail, and the value of each, with the 
exceptions provided for in the 131st Article of War. In the csfle of a great-ooat 
its estimated value should always be specified.] 

In cases where the evidence for the prosecution may indicate 
some doubt as to whether the prisoner made away with, loet by 
neglect, or sold the articles, care must be taken that a separate 
charge should contain each averment ; for instance, — 

Ist charge. — ** having, at on or about the , 

made away with the following articles of his kit," Ac. 

2nd charge. — " having, at on or about the , 

lost by neglect the following articles of his kit," &a 

3rd charge. — ** having, at on or about tbe , 

sold the following articles of his kit," <&c. 

\NJB, — li tcould he competent for the Court to find the prisoner 
** guilty " of one of the alternative charges, and to acquit him of the 
remainder ; hut if the several averments are embodied in one charge, the 
Court cannot legally convict on that charge. 

These instructions are applicable to all cases where an alternative charge 
is deemed necessary. See also charge 29.] 

34. Wbitino an Anonymous Letteb to a Sdpebiob. — (105th 

Art. of War.) 

Conduct to the prejudice of good order and military discipline, in 
having at , on or about the , written and 

sent to[A.B.], his superior officer, an anonymous letter, which letter 
contained the following passage [to he set out in words ; if no pof- 
ticular passage can he selected, the whole letter should he set out.] 

35. Obstructing and Assaulting the Police in the Execution of 

theib Duty. — (t'A.) 

Conduct to the prejudice of good order and military diaoipline, in 
having at on or about the 

assisted [soldiers or civilians, as the case may he] in obstructing and 
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aaBanltmg.oonstables and , 

in the execation of their duty. 

[JT.B. The fcaiiicitJUin in ewT§ ease are to he dittinetly gpecified. If 
ike primmer aeUudly joined (ke party he is to be charged with the actmal 
ataauU and ofmtructionj whether he was guilty of any violence or not,] 

36. FoBCiNO OB SraiKrKG a Se>tixeu — (16.) 

Condnct to the prejudice of good order and militaiy discipline, in 
having at , on or abont the , wilfully 

struck Private , he being at the time sentry on 

duty, {or for having forced a sentry ^ as the case may be). 

37. A Non-commissioned Officeb allowing a Pbisoxeb in his Chabge 

TO GET Dbunk.— (iJ.) 

Condnct to the prejudice of good order and military discipline, in 
having at , on or about the , when 

sergeant [or corporal] of the guard, wilfully [or through 

n^lect] allowed Private to get drunk when a prisoner 

under his charge. 

38. A Sentby neglectino to obey the Obdebs of his Post. — (16.) 

Conduct to the prejudice of good order and military discipline, in 
having at , on or about the , when on 

sentry at No. post of guard, wilfully [or by neglect, 

09 the case may be'\ allowed (here state the particular fact), thereby 
neglecting to obey the orders of his post. 

39. Ibbegulab Conduct on Guabd. — (105th Art. of War.) 

Conduct to the prejudice of good order and military discipline — 

a. In having, at , on or about the , 

when on sentry at No. post of guard, delivered over his 

charge to Private , without a non-commissioned officer 

being present at the relief; (or in having, &c, (&c., when on guard, 

l^ieved Private , who was on sentry at , 

without being regularly posted at such relief by a non-commissioned 

t)fficer of the guard). 

Or, 

6. In having, when corporal of the guard, at , on or 

about the , wilfully permitted Private 

one of the guard, to relieve Private , who was then on 

sentry at No. post, without him, the prisoner, being 

present at the relief. . 

40*. Riotous Conduct.— (16.) 

Conduct to the prejudice of good order and military discipline, i 
having been — 
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a. Riotous in the streets [or barracks, as the case may he] at 
, on or about the , and for resisting and 

offering violence to tJie piquet ordered to take him into confine- 
ment. 

Ob (G. 0. 16, 1872), 
h. Riotous in the streets at , on or about the , 

and remaining absent until the 

[N.B. — When a soldier has been drunk as well as riotousy and it it 
considered advisable to try him for the drunkennesSy a separate charge is 
to he added on that account, "i 

41. Break iNO our op Barracks after Tattoo. — (ib.) 
Conduct to the prejudice of good order and military discipline, in 
breaking out of barracks, after tattoo, at , on or about 

the , and remaining absent until the 

42. Breaking out of Barracks when confined thereto.— {»&.) 
Conduct to the prejudice of good order and military discipline, in 
breaking out of barracks when confined thereto, at , 

on or about the , and remaining absent until the 

43. Preferring Frivolous and Unfounded Compi^ints as to the 

Quality of Provisions or Necessaries. — (ib.) 

Conduct to the prejudice of good order and military discipline, in 
having at , on or about the , 

wilfully preferred a frivolous and unfounded complaint by saying 
[the complaint to be here stated in terms,'] 

44. Firing off a Musket loaded with Ball Cartridge in his Barrack 

Room.— {105th Art. of War.— G. 0. 16, 1872.) 

Conduct to the prejudice of good order and military discipline, in 
having at , on or about the , fired off in 

his barrack room, a musket loaded with ball cartridge, thereby 
endangering the lives of other soldiers, and wantonly expending * 
round of the service ammunition intrusted to his charge, and fiir- 
ther causing barrack damages to the amount of 

45. Military Witness refusing to be Sworn. — (ih.) 

Conduct to the prejudice of good order and military discipline, in 
having at , on or about the , when in 

attendance as a witness at a Court-martial, held for the 

trial of , unlawfully refused to be sworn, in order to 

give his evidence. 

46. Military Witness refusing to give Evidence. — (t6.) 
Conduct to the prejudice of good order and military discipline, in 
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laviDg at , on or abont the after being 

Inly Bwom as a witness before a Conrt-martial, then 

itting for the trial of , imlawfally refused to [here 

taie the nature of ihe refusal^ whether to give evidence, or to antwer 
•MsltbiMy or hnthy at ihe case may he], 

47. Pbbjubt. — (35th Art. of War.) 
Perjury in having at , on or about , when 

worn and examined as a witness before a Court-martial 

ben being held for the trial of , wilfully and corruptly 

nade the followii^ statement material to the queBtion then at 
Bane before the said Court [here set out the words used] ; the said 
tatement being false, as he, the prisoner, well knew. 



A.PPENDIX (A. TO G.O. 56) H.— Chap. VII. Par. 51. 

AT THE COURT AT WINDSOR, 

the 22nd day of Fd>ruaryy 1870. 

PRESENT : 

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL. 

Whbbeas there was this day read at the Board a Memorial 
fiom the Right Honourable the Lords Commissioners of the 
Admiralty, dated the 16th February, 1870, in the words 
following, viz., 

** Whereas it is provided by section 88 of an Act passed in the 
^th year of Your Majesty's reign, entitled, * An Act to make 
i^^^QvisioQ for the Discipline of the Navy,' as follows : — 

•• Her Majesty's Land Forces, when embarked on board any of 
i^r Majesty's ships, shall be subject to the provisions of this Act, 
^ snch extent and under such regulations as Her Miijesty, her heirs 
^^d successors, by any order or orders in council » shall at any time 
^^ times direct. 

** And whereas we are of opinion that it would conduce to the 
^tter maintenance of order and discipline on board Your Majesty's 
hips in which Your Majesty's Land Forces may be embarked if 
he following regulations were established, namely : — 

*' 1 . Whenever any of Your Majesty's Land Forces, or any Royal 
(arines formed into a separate corps or battalion, shall be embarked 
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as passengers in any of Your Majesty's ships, the offioen anlj 
soldiers shall, from the time of embarkation, strictly observe tilt 
laws and regulations established for the government and disciplint 
of Your Majesty's navy, and shall for these purposes be under tb 
command of the senior officer of the ship as well as of the superior 
officer of the squadron, if any, to which such ship may belong. 

'' 2. If any officer or soldier shall commit any act against At 
good order and discipline of the ship in which he is embarked, 
the commanding officer of the ship may, by his own aiithority anl 
without reference to any other person, cause him to be put under 
arrest, or to be confined as a close prisoner, and shall thereupon, If 
he thinks the case requires it, transmit a report, in writing, of tlie 
charges against such officer or soldier to his superior officer, or if 
there be no senior officer present, to the Commander-in-Chief cf 
Land Forces, in order that the offender may be brought befoit i 
Military Court-martial. 

'' 3. K any officer or soldier commits any act which, in til 
opinion of the commanding officer of troops, requires a tritl tj 
court-martial, such commanding officer sbcdl cause him to be ditOB* 
barked on the first opportunity, or to be removed to a traiuport 
ship, and be there proceeded against according to military law. 

** No military court-martial shall be held on board any of Yoir 
Majesty's ships in commission. 

*' 4. If any private soldier shall commit any act against the gpod 
order and discipline of the ship, the commanding officer of the ship 
bhall, if he thinks the case requires the summary infliotioD of 
punishment, apply for the concurrence, in writing, of the com- 
manding officer of the troops as to the nature and amount of sock 
punishment, if any, to be inflicted, and upon obtaining such conciD^ 
rence in writing shall, by warrant under his hand, sentence the 
offender to suffer such punishment accordingly. 

'' 5. The sentence shall in all respects conform to the proviBiooi 
contained in the Naval Discipline Act, 1866, relating to Bummtiy 
punishments awarded by commanding officers. 

*' 6. If the commanding officer of the troops shall decline to gilt 
his concurrence as aforesaid, he shall state his reasons in writiiigi 
and deliver the same to the commanding officer of the ship. 

"Your Majesty's Secretary of State for War, and his Bojal 
Highness the Field Marshal Commanding-in-Chief, have signified 
their concurrence in these Regulations." 

Her Majesty, having taken the said Memorial into coiuidm* 
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tion was pleased, by and with the advice of Her Privy Council^ 
to approTe of what is therein proposed ; and the Bight Honour- 
able the Lords Commissioners of the Admiralty are to give the 
necessary directions herein accordingly. 

(Signed) ARTHUR HELPS. 



APPENDIX I.— Chap. IX. 



On Evidence^ 



It is of importance in trials before Naval and Military CourtB- 
martial to adhere to those rules of evidence which have been 
established in the Common Law Courts of CrimiDal jurisdiction,^ 
«nd in considering this subject it will be convenient to treat fiist of 
the evidence itself, its nature and degree ; secondly, of the persons, 
Ihe witnesses, by whom the evidence is given ; thirdly, to notice in 
outline some points connected with the reception and treatment of 
evidence, and the limits within which it should be received ; and 
lastly, to refer to some matters which the Com-ts judicially notice 
without proof. 

I. In the first place, then, as to the character of the evidence 
itself, a leading principle of the law of England is that which 
requires that the best evidence should be produced, and forbids the 
production of what is known as secondary or derivative evidence, 
until the sources of primary evidence have been exhausted.^ 

It follows as a corollary from this, that witnesses should be 
required to depose to facts within their own knowledge, and not 
those which they have heard only stated by others. Hearsay 
evidence is, in short, except in comparatively few cases, absolutely 
excluded. One chief reason amongst others of this is, the impossi- 
bility of testing the value or accuracy of such testimony by cross- 
examination. For every fact against a prisoner should be proved 
by oath, and in presence of the accused, that ho may have the 
opportunity of cross-questioning the witness as to his means of 
knowledge and the truth of his statement. 

• I have been favoured with Uiia note by W. Do Burgh, Eaq.. of the Inner Temple. 
tbe author of the work on * Maritime Interiiatiunal Law,* 1868. 

• Op. of Att. Generals, Vol. II. p. 344 ; 2 Black. Uep. p. 87. 

• Smith L. Caa., Vol. ii. p. COC ; Taylor on Ev., Vol. i. p. 428. ed. 1872. 
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Derivative, or second-hand evidence, of which it has been Mid 
that mere rumour is hearsay in its worst form,^ cannot then, 
speaking generally, be received. To this role, however, theie an 
some exceptions, a few only of which It is material to notice hem 
In the first place as regards oral testimony, the evidence oft 
witness examined under oath on a former trial between the nine 
parties, and since deceased, is receivable and may be proved by tht 
testimony of a person who heard it, or by notes made at the timi^ 
provided such evidence relates to the same subject, or involve! 
substantially the same question.^ Secondly, declarations made \^ 
persons under the conviction of their impending death ; ' an excep- 
tion, however, which, resting as it does on a presumption arising OBt 
of the solemnity of the occasion, is not allowed weight in the cms 
of declaration of a child of tender years ; unless, indeed, he appetn 
to have had that amount of religious knowledge which would 
render his evidence receivable. Where the witness is proved to be 
dead^ secondary evidence of his statements on oath would of oomB 
be admissible. Other instances of the rule which rejects secondtiy 
evidence of oral testimony, so long as the witness can himaftlf be 
called, are where the witness is out of the jurisdiction of the Court, 
where he is insane or permanently sick, and where he is kept oot of 
the way by the contrivance of the opposite party. 

As respects wriUen instruments, the rule which excludes sabiti- 
tutionary evidence as long as the original evidence is attainable, ii 
enforced with especial strictness ; the rule of law being that the 
contents of a written document which is capable of being produced 
must be proved by the document itself^ and not by parol, or TerbiL 
evidence. The same principle also operates to the exdnsioii of 
writings which the law considers as entitled to less weight then 
those which ought to be forthcoming. An original document, for 
instance, must, generally speaking, be produced at the trial, and i 
mere copyy however accurate, will not in the first instance be adBue* 
sible. Neither can parol evidence be substituted for any instnmieiii 
which the law requires to be in writing, such as a public Beoord; 
nor in place of any contract or agreement which the parties them- 
selves have put in writing ; for in such a case, as has been observed. 



» Best on Et., p. 629. « Taylor on Ev., VoL i. p. 45S. 

' Dying declarations are only admi&sible when made by a penon who ii note 
the influence of an impression that his dissolution is impending. There mnft be 
no liopo not ouly of ultimate recovery, but of a prolonged continoanoe of UCk 
Any hope of recovery, however slight, existing in the mind of the deoeaaed al tk 
time of the declaration being made, would render the evidence of such dedantkai 
inadmissible. Rosooe's Crim. Ev., 7th ed. p. 32. See B. r. Jcnkio8,S8L. J.ILC 
82. Reg. r. Stale, 12 Cor. Crim. Cas. 168. 
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the written agreement is of the essence of the transaction, and is its 
only appropriate evidence/ Nothing, for example, can be added to 
an agreement for a lease by verbal statements ; the parties must 
stand or &11 by the writing.' Oral testimony cannot, again, be 
sabatitated for any document the existence or the contents of which 
are disputed, and which is material to the issue between the parties. 
But secondary evidence of the contents of a written document may 
be g^ven in a trial where it is proved that diligent search has been 
made for the original by the party in whose custody it would 
properly be, and that he is nevertheless unable to find it. And 
where the document is in possession of the opposite party, and 
notice to produce has been served upon him, then if ho fqils to 
produce it at the trial, the party seeking to adduce it in evi- 
dence, may after due proof of the service of the notice to produce, 
proceed to give secondary evidence of its contents. So if a letter 
material to the issue has been lost, evidence of its contents may be 
given either by the writer of the letter himself speaking from 
memory, or by a copy, or by a duplicate writing taken from an auto- 
graph at one impression by means of a machine. But all these 
methods of proof are secondary evidence only, of the same value — 
for in secondary evidence there is no degree — and therefore of less 
weight than the original manuscript, which alone, as being primary 
evidence, is considered to afford the most complete proof of the 
£Eu;ts in question.^ 

Where, however, admissions, or acts equivalent to admissions, are 
made by one of the parties, although relating to the contents of a deed 
or other instrument directly in issue in the cause, such statements or 
acts are admissible as primary proof, without notice to produce, or 
acoounting for the absence of, the vn-ittcn instrument. And gene- 
rally the better opinion would seem to be that when the writing 
does not fall within the classes specified, no reason exists why parol 
evidence, even when written statements have passed between the 
parties, should be excluded.^ 

It may also be here stated as the result of the authorities, that 
while oral evidence can never be admitted to alter, vary, or contra- 
dict a written agreement, it is admissible to show that no such 
agreement at all was entered into.^ Oral U^stimony also is admissible 
to explain an agreement in wTiting in the following cases : First, to 
explain foreign words, or technical words of trade or custom. 



* Per Abbott, C. J., R. r. Caatle Morton, 3 B. and A. p. 590. 

* Lord 8t. Leonards' ' Handy Book,' p. 198, ah 1870. 

» Sec. 4 Ex. T. No. 1, p. 30. * Taylw on Ev., Vol. i. p. 416. 

* Per Erie, Ch. Jiistioe, in Pyne r. Campbell, 6 E. and R p. 374. 
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Seoondly, to explain a difficnltj created by extrinfiic oircnmstanoeB 
in applying the terms of a written instrument to such extrinsic 
circumstances ; in other words to explain a latent ambiguity, as 
for example to ascertain to which of two persons a given description 
in a will applies.^ And lastly, evidence of usage or custom is 
admissible to explain and control, but not to contradict, an instru- 
ment in writing. 

These are in outline some of the leading principles which are 
likely to arise in connection with the rule forbidding the admission 
of what is known as hearsay or secondary evidence, which is, in 
other words, any evidence of whatever kind which falls short of 
that degree of proof which affords the greatest certainty of the &ct 
in dispute. 

II. As respects the persons, the witnesses, by whom evidence Ib 
given, it is to be observed that the inclination of modem judges, . 
and the tendency of recent legislation, is in favour of receiving the 
evidence of witnesses of all classes whatsoever, leaving its valm to 
be estimated by the jury, or the Court-martial, as the case may be. 
Objection, in short, cannot now be sustained against the com- 
petency, but only against the credibility of a witness. Under the 
law of England, however, certain grounds of incompetency still 
exist, and these are three in number. First, incompetency from 
want of reason or understanding; secondly, incompetency from 
want of religion ; and thirdly, incompetency from interest. Of 
these classes of persons it may be observed that the first includes 
idiots from their birth; secondly, those who from sickness or 
other cause have lost their memory or understanding; thirdly, 
those who as lunatics, for example, sometimes have understanding 
and sometimes not ; and lastly, the man who by his own act weakens, 
or wholly deprives himself of, his memory or understanding. These 
four classes of persons are incompetent witnesses, until the cause of 
incompetency is, if possible, removed.^ 

As to the evidence of children, immaturity of intellect is as much 
a ground of incompetency as where the understanding has failed 
from disease ; but it may be shortly stated that where a material 
witness is of tender years, the Judge or Court usually examines 
him with a view of aecortainiug whether he is aware of the nature 
and obligation of an oath, and the consequences of perjury. The 
requisite degree of knowledge on these points is presumed in law to 
arise at the age of fourteen ; but the presence of sufficient intelli- 
gence and education in persons of far earlier age will operate 



* Douglas r. Fellowes, Kay's Rep. p. 120 ; Webb i'. Byng, 1 K. and J. p. 580. 
' Phillips and Arnold on Ev., p. 4 ; Best on Ev., p. 298. 
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to set tliis presnmption aside, so as to admit of receiving iheir 
testimony. The rule of law is that no infant nnder seven is liable 
fin* crime, and although between seven and fourteen an infant is 
deemed incapable of crime, this presumption may be rebutted by 
evidence of malice and knowledge of the guilt of the act committed. 

With regard to incompetency from want of religious knowledge 
the same principles apply to an adult deficient in the necessary 
amount of religious instruction, as in the case of a child. As to 
inoompetenoy for want of religious "beliefs it may be sufficient here 
to state as the result of the authorities, that every person is admis- 
oible to give evidence who believes in a Divine Being, the avenger 
of fahiehood and perjury in man, and who consents to invoke by 
some binding ceremony the attestation of that Power to the truth of 
his deposition.^ The witness is to be sworn in that form which he 
oonsiders mostt binding on his conscience, and if he allows himself 
to be sworn in such form without objecting he is liable to be 
indicted for perjury if his testimony be false.' 

A third species of incompetency is that arising from interest in 
the matter in question. This kind of incapacity has however been 
so fiir modified by recent legislation ^ as that it may now bo laid 
down that competency is the rule, and incompetency the exception. 
It is upon this principle that the evidence of an accomplice is 
received ; the only ground on which the testimony of such a person 
could be objected to being the obvious interest he would have in 
saving himself from punishment by securing the conviction of the 
accused. A confession therefore by a witness of any conduct, 
however infamous, goes only to his credit, not to his com- 
petency ; even a person convicted of perjury may now be admitted 
as a witness ; incapacity from giving evidence on the ground of 
having been convicted of crime being done away with by statute 
(6 4 7 Vic. c. 85, s. 1).* 

With respect to confessions made by a prisoner, the rule of law 
briefly is this : that confessions, whether judicial or extra-judicial, 
Skte primd facie admissible in evidence, if made voluntarily without 



> Bert on Et., p. 227 ; Omicliund v. Barker ; 1 Smith L. Cas. p. 340. 

« Best, p. 230. Under a recent statute (a2 & 33 Vic. c. G8) provision is made 
(sec. 4) for persons objecting to take, or biiiig incompi>tcnt to take, an oath ; in 
which case, if the presiding judge is satie<fie<l tl at the taking of an oath would not 
bind the witnesses' conscience, a *'Bolemii promise and declaration" is substituted 
therefor. Such witnesses giving false evidence are liable to be convicted for 
perjury. » <; & 7 Vic. c. 85. 

* See rule as laid down by Erie, J., Dawkins v. Lord lUtkeby. See also as to 
privilege of witnesses, Revis r. Smith, 8 Com. B. p. 126 : Henderson v. Broom- 
head, 4 Hurlstone and N. p. 5G0. 
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fear or threat, or hope held out of favour. But they are inadmis- 
sible if made in consequence of some inducement of a temporal 
nature, having reference to the charge, held out by a person in 
authority ; or if extorted by any representation operating on the 
mind of the accused, to induce him to make the confession.^ 

As to husband and wife, the old rule was that the husband 
could not be a witness for or against his wife, nor the wife for 
or against the husband.^ Now, however, by a recent statute 
(16 & 17 Vic. c. 83, s. 4, and 32 & 33 Vic. c. 68) it is pro- 
vided that the husbands and wives of parties are admissible 
as witnesses, except in any criminal proceedings, or in proceed- 
ings instituted in consequence of adultery. Husband and wife 
cannot therefore testify in a criminal case either for or against 
each other, except on a trial for treason, or where the very natore 
of the offence charged, e.g. a personal wrong done to the wife, 
necessitates a qualification of the rule. And it has recently been 
decided by the Court for the consideration of Crown cases reserved, 
that a wife's evidence in favour of prisoners who were charged 
with an offence (theft), and her husband in the same indictment for 
receiving the goods with guilty knowledge, is not admissible.' 

The law of England admits as sufficient the testimony of one 
credible witness, except in trials for perjury — for there is, in that 
case, only one oath against another — ^ in cases of felonious, advined, 
and open speaking against the Queen, and in certain cases of higl^ 
treason and misprision of treason.* The oaths of two credible 
witnesses are also required to sustain a conviction under the 87tb 
clause of the Mutiny Act relating to quartering of soldiers. But 
with these exceptions it has been ruled that an accomplice alone is 
a competent witness (although it is prudent that his testimony 
should be corroborated in some material fact) and a conviction sus- 
tained by such testimony alone would be strictly legal. It is true 
that the evidence of an accomplice comes ** sullied with contaminji^ 
tion ; " but this testimony may be confirmed by the deamess and 



* Best, Evidence, 4th ed. p. 685. As to the admissibility of evi4encein the form 
of depositions made and sworn by a prisoner before trial before a oonrt of inquiry 
into the charge— whether arson or not — see Reg. v. Coote, P. Cooncil Rep^ 
18 March 1873. 

' Broomo and Halley, Com., Vol. iv. p. 448. 

* *' Rcgina t. Thompson," affirming " Regina r. Thompson," L. R., 1 C. C. B. 
p. 349. See Archbold, PI. and Ev. Crim. Cas. p. 275. 

* R. V. Muscot, 10 Mod. p. 193; and see per Erie, C. J., in Reg. v. ShaWi 
L. and C. p. 679. 

« 1 Ed. VI. c. 12; 5 & 6 Ed. VI. c. 11; 7 Wm. lU. c. 3; Broome Cm. 
Vol. iv. p. 450. 
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oonBistenqy of Ids narrative.^ The evidence of an informer, what- 
erer may be its merits or demerits, is not that of an accomplice.^ 

HL As respects the reception and treatment of evidence, there are 
some general principles which it is important to bear in mind, (a.) 
In the first place, the testimony should be relevant, that is to say, 
ooofined strictly to the point at issue. A collateral inquiry into 
other iisu^ and circumstances should only be received when they 
bear upon the charge and constitute presumptive proofs. This rule 
is founded, as observed by a learned person, on common justice, 
*• for no person," says an old writer, ** can bo expected to answer, 
unprepared and at once, for every action of his life ; few even of 
the best men would choose to be put to it.*' ^ It is on this prin- 
ciple that, on consideration of a charge of mutiny, or exciting to 
mntiny, the acts or declarations of co-mutineers or letters written 
by them, may, as in the analogous case of trials for conspiracy 
before courts of civil judicature, be received in evidence against a 
particular individual, testimony having been previously offered 
of the existence of the conspiracy and of the connection of the 
accused therewith. For it is an established rule that when several 
persons are proved to have combined together for the same illegal 
purpose, any act done by one of the party in pursuance of the ori- 
ginal concerted plan, and with reference to the common object, is 
in contemplation of law the act of the whole party, and, therefore, 
the proof of such act will be evidence against any of the others 
who were engaged in the same general conspiracy, without regard 
to the question whether the prisoner is proved to have been con- 
cerned in that particular transaction.^ (6.) Secondly, it is suffi- 
cient if the substance or the material part of the charge bo proved, 
the law no longer requiring that every circumstance, however 
minute, should be establiuhed precisely as laid in the indictment. 
This is the principle which lies at the root of the Criminal Justice 
Improvement Act,* under which in indictments fur murder, fur 



' Broome Com., Vol. iv. p. 459 ; Phillips and Arnold on Ev., Vol. i. p. 89, 
10th ed. ; Vol. ii. Say Evid. pp. 800-1. 

* Phillips and Arnold, Vol. i. p. 102. If the case against an nccuBe<l person 
rests upon the unsupported evidence of an accomplice, the direction commonly 
g^ven by the judge to the jury is, that in the al»scneo of corroborative evidence 
they ought to acquit the pris^jner. If, however, the cotic is left to the jury un such 
direction, and they find a verdict in defiance thereof, the verdict would be good ; 
for although, as stated in the text, evidence confirmatory of that given by an 
accomplice is proper, it is not, in strict law, essential. See Archb. Grim. PI., 
p. 247, IGth ed. 

' Foster, Disconrsc of High Treason, Broome Com., Vol. iv. p. 449. 

* Phillips and Arnold on Ev. 

' 14 ft 15 Yic. c. 100, better known perhaps as Lord Cumpbcirs Act. 
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eaumple, or maiuiUiiighter, it is no Icm^jer nftcemmrj to speci^r with 
technical eiactneas Ike meamM hj which the injuy wms inflicted, bat 
the prisoner mmj be conricted if it be prored, to lue the language 
r/f the statnte, that '' the defendant did felooiooalj, wilfuIlT, and of 
malice aforethought kill and marder" the deceased.' Similarlj, 
an offender indicted for felonj mav be Ibond gailtT, if it appears 
that he did not Cimplete the offence charged, of an attempt to com- 
mit the same, and shall be liable to the same cooseqaenoes as if 
charged with and con Tided of the attempt onljr. So — to select 
examples connected with military offences — on a charge of deser- 
tion, abfience without leave may be found, or if the charge is one of 
offering violence to a superior officer in the discharge of his dntj, 
the prisoner may be convicted of offering violence only, and i 
punishment proportionate to the latter offence may be awarded. 
And, finally, on the same principle that it is sufficient to prove the 
substance of the issue, it has been held that it is not necessary io 
prove the time at which the offence was committed precisely as Isid, 
unless in cases where time is of the essence of the offence : nor will 
any judgment, indictment, or information for any felony or mis- 
demeanour be stayed or reversed for stating the time at which the 
offence was committed imper/ectlff, nor for stating the offence to 
have been committed on a day tybsegueni to the finding of the 
indictment or exhibiting the information ; or on an impossible dsj; 
or on a day that never happened.^ And a similar rule obtains in 
canes of indictment for high treason.^ 

IV. It iH material to notice in this place, as bearing on the law 
of circumKtantial evidence, what is known as a presumption of law, 
a Utrm which may be defined to be an inference which is drawn by 
the law from certain states of facts, or condition of persons, and 
which is presumed to be true until the contrary be shewn ; or, in 
other words, a presumption is where some facts being proved, 
another follows as a natural or very probable conclusion from 
them, so as readily to gain assent from the mere probability of it» 
having occurred, without further proof.* 

It iH, for example, a well-known principle of the law of England, 
which herein seems to l)e in agreement with the law of Nations 
and natural juHtice, that every accused person is presumed to be 
innocent until ho is proved to be guilty. But although there is 
this g(;rieral presumption in favour of innocence, yet if an act 
unlawful in itHelf is committed, the law, acting on a similar 
princifile, aHsunies Kuch act to have been wrongfully intended until 



' hU-c. 4. » See 7 Geo. IV. c. 64, s. 20 ; 14 & 15 Vic. o. 100. 

* Philli|m and Arnold on Ev., Vol. i. * Austin, Jarispmdence, Vol. ii. p. 74. 
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the oontrary be shewn. "Wheie," to use the words of Lord 
Mansfield, ** an act in itself indifferent, if done with a particular 
intent becomes criminal, then the intent must be proved and 
foond ; but when the act is in itself unlawful, the proof of justi- 
fication or excuse lies on the accused, and in failure thereof the law 
implies a criminal intent.' ' ^ And, similarly, every sane man of 
the age of discretion is presumed to contemplate the natural and 
probable consequences of his own acts, and if such acts are proper 
to effect a crime a guilty intention is, on this principle, implied by 
law. The intent to kill, for example, is conclusively inferred from 
the deliberate and violent use of a deadly weapon, or to defraud 
if such would have been the natural result of the act if successful. 
And the law will not relax this rule even when the accused person 
did the act while under the influence of voluntary drunkenness, 
and therefore without premeditation; for it is well settled, as a 
general principle bearing on the operatiorr of intoxication upon the 
commission of crime, that a man voluntarily drunk is not excused 
from crime, although the fact of drunkenness may sometimes be 
taken into consideration where intention is a material element in 
the offence. 

Other illustrations of the effect in criminal law of this principle 
of evidence may here be given. The possession of stolen property, 
for example, recently after the theft, raises the presumption — which 
if unexplained by direct evidence or by character, is regarded as 
conclusive — that the possessor is either the thief or has received 
the goods with guilty knowledge. And this inference may be so 
strong as to render unnecessary any direct proof of what is called 
the corpus delicti. If a man, for instance — to adopt the apt illustra- 
tion of a verj' learned judge — were to go into the London Docks 
quite sober, and shortly afterwards were found very drunk in one 
of the cellars in which several gallons of wine were storeil, " I 
think,'* said the late Mr. Justice Maule, ** that this would be 
reasonable evidence that the man had stolen some of the wine, 
though no proof were given that any particular vat had been 
broached, or that any wine had actually been missed." ^ And 
the same rule, or presumption, applies to all cases, even the most 
penal. Thus in an indictment for arson the proof of property in 
the house at the time of burning being soon afterwards found in 
the prisoners possession, raises the presumption of his presence 
and concern in the offence; and a similar conclusion would be 
drawn in the case of murder accompanie<l by robbery. These 
examples, and others which might easily be adduced, involve, it 

I Bex V. WoodfuU, 5 Burr. 2667. ' Rex r. Barton, Pearce and D. p. 284. 
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may be here observed, the well-known distinction which, espe- 
cially in criminal jurispmdenoe, is of snch importance, that, 
namely, between direct and circuvMlantial evidence; the former 
being the evidence of those persons who have actually seen the 
commission of the crime, the latter the testimony of witnesses 
who depose to facts, or the conclusion drawn by law from such 
facts, which infcrentially fix the crime on the person accused. 

Lastly, it is a maxim of civil as well as of criminal protection, 
that ignorantia juris neminem excuscU, no ignorance of the law will 
be admitted as an excuse for crime, inasmuch as the law concln- 
sively presumes every person, until proved to be insane, above 
the age of fourteen, to be acquainted with the criminal as well as 
civil, the common as well as the statute law of the land.^ And 
the reason of this rule, so contrary as it is no doubt to fact in a 
vast number of cases, is not only that the legal rights and lia- 
bilities of parties may be determined as accurately as possible, 
but because if such a rule did not obtain, the plea of not know- 
ing the law would be almost universally employed as a defence. 
" Every man," said Lord Ellenborough, " must be taken to be 
cognizant of the law, otherwise there is no saying to what extent 
the excuse of ignorance may not be carried. It would be need 
in almost every case," ^ and the same rule in the case of military 
persons and military ofifences would no doubt be held to apply to 
the knowledge of the Military Law on the part of Officer and 
Soldiers. Even Foreigners, on the same principle, charged here 
with offences which are not such in their own country, have not 
been allowed to plead ignorance of the law, although the fact 
of such ignorance, if established, would doubtless bo taken into 
account in awarding punishment. 

These two leading principles, the presumption of the know- 
ledge of the law, and the fixing on every man the responsibility 
of what necessarily results from his actions, run through the 
whole system of English as well as Foreign, modem as well as 
ancient law. They are inseparably entwined, and must never be 
broken in upon. " There are," said a great judge, " two maxims 
which must never be weakened. One is that you must ascribe to 
every subject a knowledge of the law, especially when it prescribes 
a rule of civil conduct. The other maxim is that you must impute 
to every man a knowledge of that which is a necessary and inevit- 
able result of an act deliberately done by him." ^ 

» Taylor, Ev. Vol. i. p. 96 ; Bennet and Case, 1 BL and EIL p. 1. 
« Bilbie v. Lumley, 2 East, p. 469. 

' Per Lord Wcstbury in Carter v. M'Laren, 3 House of Lords Cas., Scotch 
Appeals, p. 126. 
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Y. It remains in oonclnding this note to make brief reference to 
Bome general matters which are judicially noticed without further 
proofl 

1. Every sovereign recognises, and all public tribunals notice the 
corporate existence and external relations of other sovereign States 
in the civilized world; for in the community of societies States 
are to each other as individuals.^ 

2. The judges recognise without proof the Common and Statute 
Law, the Law of Nations, the Customs of Parliament, the Preroga- 
tives of the Crown and Royal Proclamations ; but they will not 
take cognizance of the internal laws, usages, and customs of foreign 
States, or even of the Colonies, which must be given in evidence 
and proved as facts, under 28 & 29 Vic. c. 63. A Military Court 
would, on the other, hand, recognise the laws and customs of the 
Army, the Regulations and Warrants made by the Sovereign for the 
government of the Army, and the general or garrison orders of 
the General Officer in command. 

3. The judges also notice judicially the London, Edinburgh, and 
Dublin Gazettes, on their mere production. They take cognizance 
also of various officicd seals, as those of the great Officers of State, 
of Courts of Justice, of Public Departments, and of the Corporation 
of the City of London. The seal of a notary public would also 
perhaps be judicially noticed, as being that of an officer recognised 
by the civilized world.* The Statute known as the Documentary 
Evidence Act, 1845, admits in evidence without formal proof a 
nnmerous class of official documents.^ 

4. It is unnecessary to prove facts which may certainly be 
known from the invariable order of nature ; nor is it necessary to 
prove the course of time, nor of the heavenly bodies, nor the legal 
weights and measures, nor the value of the coin of the realm, 
nor generally any matter of public history atfecting the whole 
people. 

6. Courts also notice the territorial extent of the jurisdiction 
and sovereignty exercised de facto by their own government, the 
local divisions and districts of the country, the political constitution 
of their own government, and the persons who share in its regular 
administration. They will recognise also the accession and demise 
of the Sovereign, the heads of departments, and the principal 
officers of State. In like manner a Court-martial woiild notice 
without proof the military districts and organization of the Army, 
and the officers in authority therein. 

' TkyloT on Ev., Ch. 2, Vol. ii. p. 3 ; PhiUimore, Inter. Law, Vol. i. p. 3. 
* See Earle's Trusts, 4 K. and J. Rep. p. 300. 
« 8 A 9 Vic. c. 113 ; and see 14 & 15 Vic. c. 99. 
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6. And lastly, all tribunals are bonnd to notioe judicially thar 
own rules and canon of proceeding ; also the customs and practice 
of the Courts of Common Law at Westminster, and the limits of 
their jurisdiction.* 
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UPON THP] LEGAL RESPONSIBILITY OF THE CIVIL 
AND MILITARY AUTHORITIES EMPLOYING TROOPS 
IN THE SUPPRESSION OF RIOTS. 

1. A Lrief outline of the law relating to the employment of troops 
in the HuppresBion of riots (rather than of rebellion), may he usefiil 
for the guidance of Officers acting in aid of the civil power. 

2. I would first ohservo that under the Common and Statute 
Law of the Realm (a) The civil authorities — by which I mean (1) 
the Sheriflf, and (2) the Justices of the Peace and their subordinate 
offiwrs (constables and police) — are primarily charged with the 
maintenance or preservation of the public peace, and in subordina- 
tion to their authority, and in support of it ; (h) all subjects of the 
CVown are bound to aid in the suppression of riot, either if called 
upon so to do, or if accidentally present when no civil authority 
hajjpens to be at the riot. 

3. I would then remark that for the last 200 years it has been 
the policy and practice of the military authorities to prevent the 
Army, as individual citizens, from taking any part in any dvil 
I'meure, by ordering the soldiers to withdraw from the public streeta 
into their barracks or quarters, whenever the assembly of a large 
nunilKT of persons has been anticipated. The«e orders have fre- 
quently emanated from the War Office, but they would be lawful 
i>rdens for any Commanding Officer to issue upon his own responai- 
bility, if he deemed the necessities of the case to demand them.^ 

4. Now the statement which is sometimes made that the law 
U{>on the subject under consideration is the same, whether applied 
to the Army or to the citizen, must be accepted with these 
(jualilieations : 1st. That all officers and soldiers go to the sup- 
j»res8ion of a riot (a) in obedience to military orders from the 
< 'rown ; and (b) with deadly weaj>ons more likely to kill than 
tt> ciipturt* rioters. 2nd. That being there as soldiers governed 

« Sec Tavlor on Ev., Vol. i. c. 2. pp. 3-31. « Chap. VU. par. 19. 
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by the Mutiny Act, they are bound to obey ^ the command of their 
superior officer. Therefore the conduct of a soldier in the sup- 
pression of riot, differs essentially from that of a peace officer, 
and needs a special justification. 

5. It is to be noticed that the Biot Act^ though declaring persons 
riotously assembled to be " felons " * if they do not disperse within 
one hour after the Act has been read, does not authorize more 
than their seizure and apprehension for trial and punishment 
according to law. If they happen to be killed by reason of 
their resisting the persons who may be dispersing, seizing, or 
apprehending them, then the Justice and all persons so aiding 
and assisting him are indemnified. The Act affords no justifica- 
tion in taking life, unless such is to be found in the necessity 
for dispersing the mob, or in the accident of appreheniling any 
rioter. 

6. From decided cases, and the opinions of Law Officers who 
were ultimately raised to the Great Seal,^ there will lie little 
difficulty in showing the nature and extent of the individual 
responsibility at the suppression of riots which rests ujx)n, viz. — 

I. The Civil Magistrate, 
II. The Military Officer in Command, 
III. The Subordinate Officer or Private Soldier acting 
under Command. 

I. As to the Civil Magistrate. 

7. If the aid of armed men be needed by the Magistrate, his 
requisition should be sent to the Commanding Officer, re<|U08ting 
him to march the soldiers to the place stated in the requisition. 
In case of future controversy, this requisition should Ih) evidonciHl 
by a note in writing signed by the Justice. If the Magistnito 
fJEdl to call in the military, or, having their attcmdance, to onlor 
them to act in his aid, the responsibility (if any) will rest upon 
him, and not upon the military officer or soldiers. 

8. This appears to have been accepted as the law in 1780, 
when (after the Gordon Riots) the Lord Mayor (Konnett) was 
convicted of criminal neglect of duty. While rioting and the 
destruction of property went on, the troops were kept waiting 
in barracks by the Secretary' at War for the nxpiisition of the 
Civil Magistrates, and when called out by their authority no order 



• Chap. II. par. 27 ; Cimi). V. par. 9. 

* Vol. II. p. 129. Thitf and other referenced are to * The Military FoixHis of tlio 
Crown.' 

' Most of theno are irjt out in extenao in Vol. II. Chnp. xvii. and appondici ». 
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was given to the officer to act.^ The troops, therefore, retnmed 
to their quarters after the Magistrates had left the scene of riot, 
without taking any part in quelling the continuing disorder. 
Subsequently, at the instance of the King, the Cabinet ordered 
the troops ** to act without waiting for directions from the Civil 
Magistrates, and to use force for dispersing the illegal and 
tumultuous assemblies." * 

9. It is clear, therefore, that the Secretary at War deemed it 
beyond his authority upon that occasion to sanction the action 
of the military without the personal presence and direction of 
the Civil Magistrate; and a few years later (in 1796) Lord 
Eldon advised the Crown "that the presence of the Magistrate 
with the military was indispensably necessary." ^ Being present, 
it follows that the Commanding Officer should look to the Magis- 
trate for directions ; for " though the former tnay act " Cas Mr. 
Justice Littledalo * laid down to the Jury after the Bristol Riots in 
1822) "without any Magistrate, no prudent man would do so, 
because his acting may be attended with the loss of life." And 
" undoubtedly," said Chief Justice Tindal, " the same exercise of 
discretion which requires the private subject to act in subordi- 
nation to and in aid of the Magistrate rather than on his own 
responsibility, before recourse is had to arms, ought to operate 
in a still stronger degree with a military force." * If the Magis- 
trate signs an order giving the Military Officer directions to act, 
that will be deemed sufficient authority without his personal 
presence with the soldiers, over whom he can exercise no authority 
or command. 

II. The Military Officer in Command.* 

10. It is clear that he may receive the specific orders or 
general authority of the Magistrate ; specific orders to fire then 
and there upon the rioters, or general authority to take snch 
measures as ho may deem necessary to disperse them. In any 
alternative the orders of the Magistrate do not afford the OflScer 
in command of troops an entire immunity from criminal cons©- 
qucncc8» should he be arraigned for murder, if death resulted from 
his orders. " Soldiers," T^Toto the late Lord Lyndhurst,' in 1824, 



* Letters printrd at pp. 635-7. ^ Council order printed at pp. 659-60. 
' Vol. ir. p. 639. 

■• Justice Littledale in Pinney'a Case, 5 Car. and Pay. p. 278. 

* Ih. note at p. 263. 

* Where a Naval Officer violated the Laws of Neutrality and destroyed life the 
offence was murder, for which he was liable to be tried by a naval Court-martial 
V«)l. ii. Adm. Op. (22 Sept. 1806, p. 186). ' For8}'th'8 Cases, p. 196. 
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"when called upon and required to aid the Civil Magistrate in 

apprehending or opposing persons engaged in a riot, will be 

justified in nsing the force necessary for that purpose. Any 

excess will be illegal, and for such excess the soldier, as well as 

the mere citizen, will be responsible. In this respect the law, 

as applicable to both classes, is the same. If in executing the 

commands of the Magistrate, opposition is made by the rioters, 

force may be opposed to force; but the same rule still applies, 

viz., that the extent of the force used must bo regulated by the 

necessity of the occasion. The^ excess only is illegal. If the 

military, in obeying the lawful commands of the Magistrate, be 

so assailed that resistance cannot be effectually made without 

sacrificing the lives of the rioters, they would in law be justified in 

so doing. It is obvious, therefore, that each case must depend on 

its own circumstances ; and the only rule that can be given is that 

the force, to be legal and justifiable, must in every instance, as far 

as the passion of human infirmity will admit, be governed by what 

the necessity of the particular occasion may require." 

11. In the Bristol Riots, the two officers in command of cavalry 
and infantry dissuaded the Magistrate from giving orders to fire ; 
and it is certain that the Military Officer ought not to l»e jxinnitted 
wholly to disclaim responsibility for his acts, as done in oboilicnco 
to the command of the Civil Magistrate. The Queen's Ilegulations 
or Orders for the Army may no doubt lay duwn that the Officer is 
to exercise no discretion in the matter, and that whenever ordered 
by the Magistrate to fire or to destroy property ho sliould do so ; 
but these Orders, if they protect the Officer from, transfer criminal 
responsibility to those officials by whom the Regidations or Orders 
were issued.^ 

12. The fact of soldiers going out to aid the Civil Magistrate 
in obedience to the Queen's Regulations, creates the distinction 
BO essential to be recognized between their case and tliat of the 
ordinary citizen. " When," wrote Lord Eldon,' " His Majesty, 
or His Majesty's officers by his command, authorize any military 
corps to act in the assistance of the Civil Magistrate, they do 
not authorize those composing that corps to leave their military 
duty, but require them, in obedience thereto, to afford asBistance 
to the Magistrate in the exercise of his duty." And again, 
*' His Maje«ty may, by orders given to the troops, make assiHt- 
ancc to the Civil Magistrate in the legal execution of his civil 
duty, a part of their military duty: that the troops acting at 

* 8oe ibis Tiew upheld by tho Law Officer in 1808, Vol. ii. Adm. Op. p. 216. 
« P. 640. 
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the requisition of the Magistrate in obedience to such orders, 
would still bo subject to military discipline, and would, there- 
fore, act as a military body commanded by military officers, and 
that the orders of the Civil Magistrate would not warrant them 
in disobedience to the orders of their military superiors acting 
in the discharge of their military duty." * It is essential to 
allow a discretion to the officer in command, for though he 
should not act without, yet, having the order of the Civil Magis- 
trate, it must be left to his judgment and discretion to carry out 
a difficult duty in the emergency.^ 

III. The Subordinate Officer and Private Soldier. 

13. Possibly enough has been written to shew that the soldier 
goes out as such under the Mutiny Act, and not as an armxA 
citizen^ amenable only to the ordinary Criminal Law ; but to 
keep the distinction in view I must remark — . 

1st. That the Magistrate having authority over the citizen, 

has none over the soldier. 
2nd. That the soldier^s obedience to his Commanding Officer 

is the legal justification for his use of deadly weapons. 

14. It is only "so far as it is consistent with obedience to 
military discipline and command that the Magistrate has the 
power to call for the assistance of the military," wrote Lord 
Eldon,^ in 1796. Again, "the Magistrate cannot require from the 
military any assistance repugnant to the obligations of their 
military duty, such as to march from that part of the country 
in which they are stationed by their military orders to that 
part of the country to which their military orders do not direct 
or authorize them to go ; " and again, " the command of a Magis- 
trate cannot exempt soldiers from discipline," for that, as a con- 
sequence, "would exempt the officers from all responsibility for 
the conduct of their soldiers whenever they were called upon 
to assist the Magistrate." * These statements of the law are in 
strict conformity with more recent decisions. 

15. Between the Commanding Officer and those serving under 
him the obligation to obedience is enforced by the Mutiny Act 
and Articles of War. "How far," said the late Justice Willee,* 
" the orders of a Superior Officer are a justification to his inferior 
who acts on them I do not undertake to decide. With regard 
to Englishmen in England, questions have been raised. I believe 

> P. 648. » Tobin r. the Queen, 16 C. a (N.8.) p. 352. 

* Lord Eldon, p. 6.S8. * P. 646. 

* Keighley v. Bell, 4 Fo«. and Fiu. p. 763. 
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the better opinion to be that an officer or soldier acting upon 
the orders of his superior, not being plainly illegal, is justified, 
but if they be plainly illegal, he is not justified." 

16. The presence of soldiers at the riot with deadly weapons 
needs no other justification from them. " The orders of the 
General," said Mr. Justice Perrin,^ in the Six-Mile Bridge case, 
" they are bound to obey, and not permitted to canvass." To 
the question. What justifies their use of deadly weapons? the 
same learned Judge answered, " That which in other persons 
might denote a previous evil or deadly intention, plainly suggested 
none in them, for they must obey their orders as soldiers ; " ' 
and he then went on to explain to the Grand Jury that unless 
soldiers acted in obedience to the orders of their officers, they lost 
all legal protection as soldiers, and were bound to justify their 
individual acts according to the law applicable to ordinary citizens. 
" Being soldiers this, instead of giving them licence, obliges them 
to obey their officers in the use of arms : ^ having failed to do so 
and fired without command they were prosecuted for homicide, and 
their conduct could be justified only under the law applicable to 
ordinary persons. They had no right to repel a trespass on them- 
selves, or on the escort, by firing or inflicting mortal wounds.*' 

17. With regard to the Auxiliary Forces of the Crown, the 
General Officers commanding districts will exercise command 
and authority over them when called or coming out voluntarily 
to aid the civil power. Hitherto the Lord-Lieutenant of each 
County has been held to be the responsible officer for the preserva- 
tion of the peace thereof, but as this authority has been transferred 
to the Crown, the Queen's Regulations must give directions as to — 

1. The Army Reserve,* which may be called out as to the 

force by the Secretary of State, or as to part thereof by 
the Commanding Officer of the town or district. (30 & 31 
Vic. c. 110, s. 9.) 

2. The Permanent Staff of the Militia, who may bo brought 

out by order of the Secretary of State. 

3. The Yeomanry, who, at the invitation of the Secretary of 

State, may come out under section 23 of the 44 Geo. III. 
c. 54, as Voluntary Service. 



> Vol. II. p. 146. « Vol. II. p. 147. 

» P. 146. * Vol. I. pp. 338-42 ; Vol. II. p. 139. 
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APPENDIX K.-CHAP. XI. Par. 7. 

AS TO THE POWER OF INFLICTING CAPITAL PUNISH- 
MENT UPON PRISONERS OF WAR BREAKING THEIB 
PAROLE.* 

A French pnBoner of war haying had leave to return to France 
upon his declaring that he would '* not serve against Great 
Britain, nor any of the Powers in alliance with that kingdom, until 
a British prisoner of war of equal rank detained in France was 
liberated and permitted to return to England in exchange for him, 
and upon his also engaging that should he not be able to effect 
such exchange before the expiration of a reasonable time from that 
date, he should immediately thereafter return to England and 
surrender himself a prisoner of war." The King's Advocate, 
Attorney- and Solicitor-General, and the Advocate and Counsel for 
the Admiralty were consulted : " Whether, in point of law, imme- 
diate Military execution would be justifiable on the Declarant (his 
person being identified to the satisfaction of the Commanding 
Officer or person taking him prisoner) in case he should again be 
found in arms against His Majesty or any of his Allies, or whether 
it is necessary that any and what form of proceeding should take 
place to authorize such execution." Whereupon their opinion waa 
written in these words : " Assuming that by the Law of Nations 
immediate Military execution would bo justifiable upon a person 
who after having been liberated upon parole was found in ann8 
against the Power which had released him, yet it is obvious that in 
this case more would be requisite than the mere ascertainment of 
his identity before the person in question could be justifiably 
executed. By the condition of his parole he is authorized to serve 
against Great Britain or her Allies upon the event of any British 
prisoner of war of equal rank who was at that time in France being 
liberated or permitted to return to England in exchange for him, 
and therefore before his execution could on any principle bo justified, 
it would be necessary to give him the opportunity of being heard as 
to the fact whether any such British prisoner had been so liberated 
or permitted to return to England, or whether such orders had been 
given, or such things had passed that he had fair ground to pre- 
sume that the condition of his parole had been fulfilled. We there- 
fore are clearly of opinion that immediate Military execution would 



Taken from Vol. ii. Adm. Op., pp. 86-8. 
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not be justifiable upon the person on the mere proof of his identity, 
and that the other fieust necessary to be ascertained wonld require a 
more extensive inquiry than oonld under such circumstances be 
instituted. We have been unable to discover any trace of the form 
of proceeding in the nature of a trial for the purpose of ascertaining 
the facts on which the forfeiture of this man's life must depend, 
which at any interval from his capture could be instituted^ to 
justify the execution within this country at a time when the 
authority of the Civil Magistrate is not superseded by l^Iartial Law, 
and we cannot therefore point out the form of any such proceeding. 
"Upon the general question we feel it necessary to give our 
opinion with great caution. We are aware, indeed, that the execu- 
tion of a person taken in arms after having been liberated on his 
parole has been countenanced by the practice and justified after- 
wards by the authority of persons whose opinion and authority 
carry with them the greatest weight. But we apprehend those 
have been cases of Military execution flagrante hello, and at the 
moment when the exigency of circumstances may have compelled 
extraordinary proceedings. But we are called upon to give advice 
beforehand with respect to orders directing such execution to bo 
issued deliberately by the Government of the country. To warrant 
us in giving such advice, we conceive we ought to Ixj able to refer 
either to some clear authority in the text writers upon the Law of 
Nations, or to some more uniform practice in the conduct of nations 
which would fully justify the proceeding; and wo have not l)ecn 
able to find either. On the contrary, it seems to us that the latest 
writers of authority on this subject have gone no further than to 
state the importance of the rigid observance of such engagements, 
and the high obligation imposed on the country of the released 
prisoner to compel its observance ; and we are induced to conclude 
that those writers could find no uniform practice or clear authority 
on the subject, and that they rather considered the perfoniianco of 
the parole as a matter of good faith to be observed in the conduct 
of war, and which the country who had released the prisoner had a 
right to demand as such from the Government of the enemy. 

"John Niciiol, 
"John Mitford, 
" W. Grant, 
"Wm. Battine, 
"Sr. Perceval." 
" Linooln's Inn, January 24th, 1801." 
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APPENDIX L.— Chap. XII. Par. 25. 



EEGIMENTAL DEBTS ACT,* 1863, AND REGULATIONS 

THEREUNDER. 



[JSx<ra(rf«.] 
Part I. — Collection and Disposal of Effeotb. 

8ECTIOH PAfl* 

7. On death of officer or soldier on serrice, committee of officers to secure 

enccis •• •• «• >• •• •• •• ** •• ovv 

Regulations bt Royal Warrant of 30th September, 18G4. 
[Pars. 2 to 4.] 

8. If preferential charges not paid, power to committee to sell and con- 

vert effects, and to get in credits, and, after payment of expenses, to 
secure surplus 

[Regulations, Pars. 5 to 10.] 

9. In India, power for committee to deUver over effects to administrator- 

general .. .. .. .. .. •. •. .. .. ^1 

[Regulations, Pars. 11 to 18.] i 

10. Remittance of surplus by committee „ ^ 

[Regulations, Pars. 14 to 24.] 

Medals and Decorations. 

19. Medals and decorations excepted; to be disposed of according to 

Royal Warrant . . . . . . . . . . . . . . . . 374 

Exception as to Regimental Paymasters. 

20. Special provision for case of death of regimental paymaster .. .. 374 

[Regulations, Par. 30.] 

Part II. — Desertion and other Cases. 

27. On desertion, committee of officers to sell effects, and pay expenses . . 375 

28. Application of surplus . . . . . . . . • . . . 375 

29. Absence without leave . . . . . . . . . • . . . . 375 

30. Act to apply to apprentices and felons . . . . . . 375 

[Regulations, Pars. 31. 32.] 

Part III.— Insanity. 

31. In case of insanity, committee of officers to secure effects .. .. 876 

32. Liability of effects to be applied as for payment of preferential 

charges .. .. .. .. .. •• •• >• 376 

1 The Act (26 & 27 Vie. c. 57) is referred by Sec, and the Regnlationa by Ftf. 
The extracts relate only to the duties of a Committee of Adjustment at the Regi- 
ment or Station. 
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PAOB 

33. If preferential charges not paid, power for committee to sell and apply 

proceeds . . * . . 377 

[Begolations, Pars. 83, 34.] 



Part I. — Chllection and Disposal of Effects. 

Sec. TII. Immediately on the death of an officer or soldier on ser- 
vice, such committee of officers as may be prescribed by royal 
Warrant, according to the circumstances of different cases, herein- 
•^ called the committee of adjustment, shall secure all such of 
1^ effects as— 

Where the death occurs in the United Kingdom, are in camp 
or quarters ; and 

Where the death occurs out of the United Kingdom, are within 
the station, colony, or command. 

RegtUatioHS by Royal Warrant of 30th Sep7. 1804. 

Par. 2. Where the deceased was an officer employed on the staff, 
the committee of adjustment is to consist of two officers to be 
appointed by the officer commanding on the station, one of 
whom is to be, if practicable, a field officer. 

Par. 8. Where the deceased was an officer not employed on the 
staff, the committee of adjustment is to consist of the major 
of the regiment or the officer doing the major's duty in his 
absence, and two other officers of the regiment not under 
the rank of captain (unless officers of that rank or of the 
regiment cannot conveniently be had), to be appointed by 
the commanding officer of the regiment or by the officer com- 
manding on the station. 

Par. 4. Where the deceased was a soldier, the committee of ad- 
justment is to consist of the officer commanding the troop 
or company to which the deceased belonged, and two otlier 
officers of the regiment to be appointed by the commanding 
officer. 

Sea VIII. Provided, that if the representative of tlio deceased, 
' his Ti^idow (if any), or any of his next of kin, pays in full the 
*eferontia] charges,* the committee of adjustment sliall not furtlicr 
iterfere in relation to the property. 



* These arc payable in the following order : — 
(1.) Expenses of last illness and funeral : 
(2.) Ifilitary debts, namely, sums due in respect of— 

2 B 
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If snch payment is not made, then, within one month after the 
death, the coromittoo of adjustment may and shall, withont anv 
representation taken out, and as if they were the representatiyes o* 
the deceased, and to the exclusion of all other authorities ana 
persons whomsoever, sell or convert into money such parts of thu 
effects of the deceased as do not consist of money, — and also wher- 
the death occurs out of the United Kingdom got in and giv 
receipts (which shall be effectual discharges) for all or any of ttft 
credits forming part of the estate of the deceased, and being pajabT 
or recoverable in India or in the colony or possession in which th. 
deceased was quartered (as the case may bo), and, if they think fi<; 
sue for and recover any of such credits, — and, after paying thereout 
the expenses attending the discharge of their duties, shall pa/ 
thereout the preferential charges, and secure the surplus of the 
effects, or effects and credits, as the case may be, remaining over 
after all such payments. 

F^r. 5. The committee of adjustment are in all cases, as soon 
as practicable after the death, to make an inventory of the 
property, and an account of the debts and credits, of the 
deceased. 

Par. 6. The inventory and account are to be made in duplicate, 
on the forms supplied, and each of the duplicates is to he 
certified by the committee of adjustment. 

One of the duplicates is to be dealt with as herecifter in these 
regulations directed. 

Where the death occurs in India, the second of the duplicates is 
to be sent to the military secretary to the government of 
the presidency in which the deceased was quartered, and 
is to be delivered by him to the administrator general for 
the presidency, in cases where § (3) of section 12 of the Act 
applies, and is to accompany the remittance of the surplDS 
in cases where § (5) of the same section applies. 

(a) Quarters; (fc) Moss, band, and other regimental acoonnts; (c) Military 
clothing, appointments and eqoipments, not exceeding a sum equal to six monthaT 
pay of the dccc^ased, and having become due within eighteen months before hi* 
death ; including sums due to any agent or to any paymaster, quartermaster, <* 
other officer, on any such account, or on account of any advance made for •**' 
such purpose ; to which shall be added, where the death occurs out of the TJoit^ 
Kingdom, — 

(3.) Servants' wages, not exceeding two months* wages to each servant : 
(4.) Household expenses incurred within a month before the death, or ft^ 
the last issue of pay to the deceased, whichever is the shorter period- 
Any doubts arising under this Sect are to be referred to tbe dedaion ^ ^ 
Secretary of State under Sect. 6 of the Act. 
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Where the death oconiB elsewhere than in India, the second of 
the dnplicates is to be kept with the regimental or other 
proper records. 

Par. 7. The effects secured are to be kept in a place of security 
until duly sold or otherwise disposed of. 

Par. 8. The effects secured are to be disposed of at fair and open 
auction at the most favourable opportunity, in the case of an 
offioer in the presence of a member of the committee of ad- 
justment, and in the case of a soldier, in the presence of the 
officer commanding the troop or company. 

Par. 9. The practice of employing a non-commissioned officer in 
selling by auction such of the effects of a deceased officer or 
soldier as are not otherwise disposed of is to be adhered to 
only in cases in which it appears to be most advantageous 
for the estate of the deceased. 
When much trouble and responsibility are thrown upon the man 
by his being so employed, a commission, payable out of tlio 
effects, at a rate varj-ing from two to five i>or cent, on the 
amount of the produce of the sale, according to the greater 
or less degree of ti'ouble and responsibility thereby caused, 
may be paid to him, and charged in the statement of tbo 
accounts of the deceased, the man's receipt for the amount 
being annexed thereto, together with the certificate of the 
commanding officer that his employment as auctioneer was 
most advantageous for the estate, and that the duties per- 
formed by him justify the remuneration charged. 

Par. 10. Where the committee of adjustment withdraw from 
interference in relation to the property of the deceased in 
consequence of the representative of the deceased, or his 
widow, or some of his next of kin, paying in full the pre- 
ferential charges, the committee are forthwith to forward, 
together with the inventory and account, a report of the 
&cts and circumstances as follows : 

Where the death occurs elsewhere than in India, or the death 
occurs in India, the deceased being (in the latter case) a 
soldier of Her Majesty's army, — to the Secretary of State 
for War : 

Where the death occurs in India, the deceased not being a 
soldier of Her Majesty's army, — to the military secretary 
to the government of the presidency in which the deceased 
was quartered. 

Sbc. IX. Where the death occurs in India, the committee of adjust- 

2 B 2 
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ment may, in stich cases, under such circumstances, and at snch 
time or times, as may be prescribed by royal warrant, according to 
the circumstances of different cases, deliver over the effects seemed 
by them to the administrator general for the presidency in which 
the deceased was quartered. 

Par. 11. The committee of adjustment (in India) are to deliver 
over the effects secured by them to the administrator general 
only in case they apprehend that considerable difficulty or 
delay may arise 'in or about the collection or realization of 
the effects and credits of the deceased, in consequence of the 
character of any investment, or in consequence of it being 
requisite to institute some action or suit in relation to the 
property of the deceased, or in case there is some other 
peculiar circumstance connected with the property making 
it, in the judgment of the committee, expedient to take that 
course. 

Par. 12. Where the Committee of adjustment deliver over effects 
to an administrator general, they are to do so as soon as prac- 
ticable after they have determined to take that course. 

Par. 13. Where the committee of adjustment deliver over effects 
to an administrator general, they are forthwith to forward, 
together with the inventory and account, a report of the 
facts and circumstances, as follows : — 

Where the deceased was a soldier of Her Majesty's army,— to 

the Secretary of State for War : 
In other cases, — to the military secretary to the government 

of the presidency in which the deceased was quartered. 

Disposal of Surplus, 

Sec. X. The committee of adjustment shall, according to the cir- 
cumstances of the case, remit or lodge the surplus aforesaid to or in 
the hands of such paymaster or other officer or person, at such time 
or times, in such manner, and together with such accounts, vouchers, 
reports, and information, as may bo prescribed by royal warrant 

Par. 14. Whore the deceased was an officer employed on the 
staff, and the death occurs elsewhere than in India, the 
committee of adjustment are to remit or lodge the surplus, as 
follows : — 

Where the death occurs in the United Kingdom, they are 
to remit the surplus to the general agent for the re- 
cruiting service in London : 

Where the death occurs at any station abroad (except in India), 
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they are to lodge the surplus in the commissariat chest, 
taking a receipt for the amount from the officer in charge 
of the commiss'ariat chest, which receipt, together with 
the inventory and the account of debts and credits, they 
are to transmit to the Secretary of State for War, making 
at the same time a fall report of their proceedings to the 
officer commanding on the station. 

Tar. 15. Where the deceased was an officer not employed on the 
staff, and the death occurs elsewhere than in India, the com- 
mittee of adjustment are to lodge the surplus in the hands 
of the regimental paymaster, who is to credit the amount 
in the next regimental pay list. 

l^ar. 16. Where the deceased was a soldier of Her Majesty's 
army, then, whether the death occurs in India or else- 
where, the committee of adjustment are to lodge the surplus 
in the hands of the regimental paymaster, who is to credit 
the amount in the next regimental pay list or casualty 
return. 

Par. 17. Where the death occurs in India, the deceased not 
being a soldier of Her Majesty's army, the committee of ad- 
justment are to remit the surplus to the military secretary 
to the government of the presidency in which the deceased 
was quartered. 

Par. 18. Whenever a committee of adjustment remit or lodge 
a surplus they are to send or lodge therewith one of the 
duplicates of the inventory and of the account. 

Par. 19. In the case of a soldier of Her Majesty's army, the 
officer present at the sale is to furnish the paymaster with 
a certified statement of the particulars thereof, on the printed 
forms supplied, and is to cause the amount of the produce 
to bo carried to the credit of the man's account in the 
ledger. 
In other cases, where tlie death occurs in India, the officer present 
at the sale is to furnish the military secretary to the govern- 
ment of the presidency in which the deceased was quartered 
with a certified statement of the particulars of the sale. 

Par. 24. Where a deceased officer or soldior leaves a will, then, 
if representation is not taken out, the original will, and, if 
representation is taken out, a complete and authenticated 
copy of the will, is to be sent along with the inventory 
acoount and other papers by the committee oi adjustment. 
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ment may, in such cases, under such circnmstanceB, and at sncli 
time or times, as may bo prescribed by royal warrant, according to 
the circnmstances of different cases, deliver over the effects secnred 
by them to the administrator general for the presidency in which 
the deceased was quartered. 

Par. 11. The committee of adjustment (in India) are to deliver 
over the effects secured by them to the administrator general 
only in case they apprehend that considerable difficulty or 
delay may arise -in or about the collection or realization of 
the effects and credits of the deceased, in consequence of the 
character of any investment, or in consequence of it being 
requisite to institute some action or suit in relation to the 
property of the deceased, or in case there is some other 
peculiar circumstance connected with the property making 
it, in the judgment of the committee, expedient to take that 
course. 

Par. 12. Where the Committee of adjustment deliver over effects 
to an administrator general, they are to do so as soon as prac- 
ticable after they have determined to take that course. 

Par. 13. Where the committee of adjustment deliver over effects 
to an administrator general, they are forthwith to forward, 
together with the inventory and account, a report of the 
facts and circumstances, as follows : — 

Where the deceased was a soldier of Her Majesty's army,— to 

the Secretary of State for War ; 
In other cases, — to the military secretary to the government 

of the presidency in which the deceased was quartered. 

Disposal of Surplus, 

Sec. X. The committee of adjustment shall, according to the cir- 
cumstances of the case, remit or lodge the surplus aforesaid to or in 
the hands of such paymaster or other officer or person, at such time 
or times, in such manner, and together with such accounts, vouchers, 
reports, and information, as may be prescribed by royal warrant 

Par. 14. Whore the deceased was an officer employed on the 
staff, and the death occurs elsewhere than in India, the 
committee of adjustment arc to remit or lodge the surplus, as 
follows : — 

Where the death occurs in the United Kingdom, they are 
to remit the surplus to the general agent for the re- 
cruiting service in London : 

Where the death occurs at any station abroad (except in India), 
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they are to lodge the surplus in the commissariat chest, 
taking a receipt for the amount from the officer in charge 
of the commiss'ariat chest, which receipt, together with 
the inventory and the account of debts and credits, they 
are to transmit to the Secretary of State for War, making 
at the same time a full report of their proceedings to the 
officer commanding on the station. 

Tar. 15. Where the deceased was an officer not employed on the 
staff, and the death occurs elsewhere than in India, the com- 
mittee of adjustment are to lodge the surplus in the hands 
of the regimental paymaster, who is to credit the amount 
in the next regimental pay list. 

l*ar. 16. Where the deceased was a soldier of Her Majesty's 
army, then, whether the death occurs in India or else- 
where, the committee of adjustment are to lodge the surplus 
in the hands of the regimental paymaster, who is to credit 
the amount in the next regimental pay list or casualty 
return. 

Par. 17. Where the death occurs in India, the deceased not 
being a soldier of Her Majesty's army, the committee of ad- 
justment are to remit the surplus to the military secretary 
to the government of the presidency in which the deceased 
was quartered. 

Par. 18. Whenever a committee of adjustment remit or lodge 
a surplus they are to send or lodge therewith one of the 
duplicates of the inventory and of the account. 

Par. 19. In the case of a soldier of Her Majesty's army, the 
officer present at the sale is to furnish the paymaster with 
a certified statement of the particulars thereof, on the printed 
forms supplied, and is to cause the amount of the produce 
to bo carried to the credit of the man's account in the 
ledger. 
In other cases, where tlio death occurs in India, the officer present 
at the sale is to furnish the military secretary to the govern- 
ment of tlie presidency in which the deceased was quartered 
with a certified statement of the particulars of the sale. 

Par. 24. Where a deceased officer or soldior leaves a will, then, 
if representation is not taken out, the onginal will, and, if 
representation is taken out, a complete^ and authenticated 
copy of the will, is ti> be sent along with the inventory 
account and other pa()ers by the committee oi adjustment, 
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and is to be transmitted to the Secretaiy of State for Wi 
or the Secretary of State for India in Connoil, as the cai 
may require. 
Whore the original wUl is sent, a complete and authenticate 
copy of it is to be first made under the direction of tl 
committee of adjustment, and is to be kept with the reg 
mental or other proper records. 

Medah cmd Decofotiana^ 

Sbc. XIX. Medals and decorations belonging to an officer 
soldier dying on service shall not be considered to be comprised 
the personal estate of the deceased with reference to the claims 
creditors or for any of the purposes of administration under t2 
Act or otherwise ; and, notwithstanding anything in this or ai 
other Act contained, the same, when secured by the committee • 
adjustment, shall bo held and disposed of according to regulatioi 
laid down by royal warrant.* 

Exception as to Begimental Paymasten. 

Sex?. XX. The case of a regimental paymaster dying on servic 
shall, notwithstanding cmything hereinbefore contained, be provide 
for as follows : — 

(1) That case shall be deemed wholly excepted out of the fc 
going provisions of this Act, save so far as they define 8 
give preference to and regulate the payment of and pro^ 
for decisions respecting preferential charges, and as t 
relate to the duties and powers of the committee of ad; 
ment, and to medals and decorations : 

(2) The duties and powers of the committee of adjustmei 
relation to the property shall nevertheless, in the ca& 
regimental paymaster, be deemed to arise in full, i 
diatcly and unconditionally, on the death, and to coi 
notwithstanding the payment of the preferential cI 
by any person : 

(3) Money in the possession or under the control of a regi 
paymaster at his death shall not be considered to ' 
prised in his effects for the purposes of this Act : 

(4) The surplus in the hands of the committee of adj 

shall, in the case of a regimental paymaster, be de 



^ As to medals, &c., see Vol. II. p. 326. 

' No regulations have been issued, but the Royal Warrant of Sept 
orders their disposal by the Secretary of State, as, according to differ 
stances, ho shall see fit. 
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by them as may be prescribed by royal warrant, and not 
aooording to the forgoing provisions of this Act 

^^T. 30. In the case of a regimental paymaster, the committee 
of adjustment is to consist of the conmianding officer, the 
quartermaster, and the senior captain (present at head 
quarters) of the regiment. 
The committee of adjustment are to forthwith remit the surplus 
to the Secretary of State for War. 



Part II. — De9ertion and other Caaes, 

Sbc. XXVII. In every case of desertion, such committee of officers 
as may be prescribed by ruyal warrant, according to the circum- 
stances of different cases, herein-afber calletl the committee of ad- 
justment, shall immediately secure all such of the deserter's cjSects 
as — 

Where the desertion occurs in the United Kingdom, are in 

camp or quarters ; and 
Where the desertion occurs out of the United Kingdom, are 

within the station, colony, or command ; 

and shall forthwith make an inventory thereof, and shall, within 
three months after the desertion, sell or convert into money such 
parts of the deserters effects as do not consist uf money, and 
thereout pay the expenses attending the execution of the provisions 
uf the present section. 

Sec XXVI II. The surplus remaining after such payment shall be 
liable to be applied in or towards pa3'ment of any such expenses and 
debts incurred and owing b}' the deserter as would, undur Piirt I. of 
this Act, be preferential charges on his personal property in case he 
liad died on service, with the like preference, in the like order, and 
subject to the like provision for decision of doubt or difference, as 
would in that case apply, as nearly as may be, mutatis mutandis. 

The committee of adjustment bhall apply the same accordingly, 
and then bhall disp<.>se of any pn.»perty remaiuuig in their hands 
according to regulations laid down by royal warrant. 

Si-X". XXIX. For the pur|)osi*s of this part of this Act, abseneo 
without leave for twenty-one days shall be deemed included in the 
term, desertion. 

Su'. XXX. The provisions of this part of this Act shall apply, as 
nearly as maybe, mutatis mutandis, in the case of a soldier delivci'ed 
up as an apprentice, or convicted of felony. 
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Par. 31. In all oases of desertion, and of a soldier being deliyered 
up as an apprentice, or convicted of felony, by the civfl 
power, the committee of adjustment is to be composed in 
like manner as in the respective cases of death. 



Par. 32. The foregoing regulations relative to the respective 
of death are to j)e applied in cases of desertion, apprentioe- 
ship, and felony, as £u: as the difference of the circumstanoes 
will admit ; but the committee of adjustment are forthwith 
to remit or lodge the money remaining in their hands to or 
in the hands of the regimental paymaster, military secretary, 
or other officer or person to whom or in whose bands they 
are to remit or lodge the surplus in the respective cases 
of death ; and he is forthwith to transmit the same to tbe 
Secretary of State for War or the Secretary of State for 
India in Council, as the case may require. 
The same is to be then with all convenient speed applied as 
follows : — 

In case of desertion, in the manner in which, if the same 
were an undisposed-of residue, it would for the time 
being be applicable under section 18 of the Act at tbe 
expiration of such period of six months as in thatseotioD 
mentioned : 

In other cases, in such manner as the Secretary of State 
for War or Secretary of State for India in Council (a» 
the case may be) in his discretion thinks fit 



Part III. — Insanity. 

Sec. XXXI. Where an officer or soldier is removed, put on half 
pay, or discharged, on the ground of insanity, such committee of 
officers as may be prescribed by royal warrant, according to the cir- 
cumstances of different cases, hereinafter called the committee of 
adjustment, shall immediately secure all such of his effects as — 
Where the insanity occurs during service in the United King- 
dom, are in camp or quarters ; and 
Where the insanity occurs during service out of the United 
Kingdom, are within the station, colony, or command. 

Sec. XXXII. The effects of such an officer or soldier shall be liable 
to be applied in or towards payment of any such expenses and debta 
incurred and owing by him as would, under Part I. of this Act, be 
preferential charges on his personal property in case he had died 
on service, with the like preference, in the like order, and snbject 
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x> the like provision for decision of doubt or difference, as would in 
that case apply, as nearly as may be, mutatis mutandis. 

Sec. XXXIIL If any person who would, if such officer or soldier 
were dead, be entitled to take out representation to him (otherwise 
Oian as a creditor), or his wife (if any), or any near relative, pays 
in fall the expenses and debts aforesaid, the committee of adjust- 
ment shall not further interfere in relation to the property. 

If such payment is not made, then, within one month after the 

temoval, putting on half pay, or discharge, is known at the quarters 

where the effects cure, the committee of adjustment may and shall 

kU or convert into money such parts of the effects as do not consist 

of money, and, after paying thereout the expenses attending the 

discharge of their duties, shall pay thereout the expenses and debts 

aforesaid, and shall dispose of any property then remaining in their 

Ittnds as may be prescribed by royal warrant, to the end that the 

same may be applied for the benefit of the officer or soldier to 

whom it belongs. 

Par. 33. In cases of insanity, the committee of adjustment is 
to be composed in like manner as in the respective cases 
of death.^ 

Ptf. 34. The foregoing regulations relative to the respective 
oases of death are to be applied in a case of insanity, as far 
as the difference of the circumstances will admit; but the 
oommittee of adjustment are forthwith to remit or lodge 
the money remaining in their hands to or in the hands of the 
r^mental paymaster, military secretary, or other officer or 
person to whom or in whose hands they are to remit or 
lodge the surplus in the respective cases of death ; and he is 
forthwith to transmit the same to the Secretary of State for 
War or the Secretary of State for India in Council, as the 
case may require. 
The same is to be then, with all convenient speed, applied for 
the benefit of the officer or soldier to whom it belongs, in 
such manner as the Secretary of State for War or the Secre- 
tary of State for India in Council (as the case may be) in his 
discretion thinks fit 



' When oflSoera or Boldicrs bocomo insane in India, the itroviaionM of Ael II of 
U September, 1873, pasBcd by the U over nor -Gcucml of India in Council, apply. 



8 Courts of Inquiry under the Volunteer Act^ 1 863. 



APPENDIX M.— Chap. XL Par. 28. 



COURTS OP INQUIRY IN THE VOLUNTEER FOR( 



Extracts from '' The Volunteer Act, 1863," and fr<m ike BegtiMm 



26 & 27th Vic. o. 55. 

SECTIOK 

15. Lieutenant of County may asaemblo a Court of Inquiry, to report to 
the Lieutenant or the Commanding Officer 

Regulations of 18th. September 1863. 

PAHS. 

/ 4. ^ aiure ox .. •« .. .. .. .. .. .. .. 

75. Duties of 

76. May be re-assembled 

77. Power of Officer Commanding an Administratiye Regiment to assemble 



Sec. 15. Tho Lieutenant of the County to which a Vo' 
Ck)rp8 belongs, or within whose Jurisdiction the Head Quarts 
Administrative Regiment are situate, may at any Time a 
a Court of Inquiry to inquire into any Matter relative to t) 
or Regiment, or to any Officer or Volunteer or Non-comi 
Officer of the Permanent Stafif belonging thereto, and to r 
Fact« and Circumstances ascertained on such Inquir 
required, to report on the same, for the Information and 
of such Lieutenant ; such Court, where the Inquiry is wit' 
to an Officer, to be composed of Officers of the Volui 
belonging to the County, and in other Cases to be comj 
of Officers and Volunteers belonging to the Corps or Ref 
such Officers, or of such Volunteers. 

Tlie Commanding Officer of a Volunteer Corps or A« 
Regiment may at any time assemble a Court of Inqui 
either of Officers and Volunteers belonging to the Curp 
or of such Officers or of such Volunteers, to inquire ii 
relative to the Coi-ps or Regiment or to any V^olu 



A.] daurts of Inquiry under the Volunteer Act^ 1 863. 3 79 

sosuniagiofned Officer of the Pennanent Staff beloi^iiig tbereto, and 
to i^^oord the Facts and CJicmmrtanccg ascertained on snch Inqniir, 
*^ if required, to report on the same, for the Information and 
^^^istance of the Commanding Officer; bat nothing herein shall 
*^orize any Inquiry with reference to an Officer otherwise than 
Vy a Court aAsembled by Direction of such Lieutenant of the 

^nty as aforesaid, and composed exclusively of Officers of the 

Volunteer Force belonging to such County. 

Extract finm BegukAioM dated ISA SepL 1863. 

Par. 74. A Court of Inquiry is not a judicial body ; it has no 
power to administer an oath. 

It is to be considered as a Board of which a Lord-Lieutenant or 
%ii Officer in Command of a Corps may make use, to assist him in 
%mying at a correct conclusion on any subject upon which it may 
be expedient for him to institute an inquiry. 

If it is found necessary to cause the condact of an Officer to be 
investigated by a Court of Inquiry, the Lord-Lieutenant can alone 
oonvene the Court, which in such a case, must be composed of 
Officers of the Volunteer Establishment within the county over 
which the Lord-Lieutenant has jurisdiction. 

Par. 75. The duties of a Court of Inquiry depend on the instruc- 
tions which the convening authority may think proper to give. 

It may either be employed merely in collecting and arranging 
evidence, or it may, in addition, be directed to give an opinion as 
to the &ct8 established by that evidence, but it has no power to 
pronounce any judgment as to the course to be taken by the con- 
vening authority in dealing with those facts. 

When facts connected with the conduct of an individnal arc 
submitted to the investigation of a Court of Inquiry, it is neccK^ary 
that the instructions for the guidance of the Court should })o 
sufficiently specific, as regards matter, names, dates, and places, 
to convey clearly to the Court the nature of the subject into which 
it is appointed to inquire, and also to enable the person whose 
conduct is called in question, to know what he has to answer. 

It rests with the authority who orders the assembly of a Court of 
Inquiry to decide whether it shall be open or close. 

All evidence taken by a Court of Inquiry is to bo recorded as 
nearly as possible in the words of the witness, and in the order in 
which it is received. 

The proceedings, when closed, are to be signed by the President 
and Members, after which they are to be forwarded by the President 
to the convening authority. 
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Par. 76. A Court of Inquiry may be re-assembled as often as th^ 
superior authority may deem necessary, and on every occasion of it^ 
meeting it is competent to receive and record new evidence. 

Par. 77. The Commanding Officer of an Administrative Reg-^ 
ment is authorised to assemble a Court of Inquiry, to investigator 
any matter with which he has himself the power of dealing. 
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t-martial to award 

utation of 

Punishment') 

DENCE with the enemy 

itnesses 

treble costs to be given 

t be awarded by court-martial . . 

Lcluded from ** Court-martial ** . . 

Rbquebts in India 

[nquirt to report and a4lvi8o the Crown 

5r prerogative 

or administration 

or government 

o the conduct thereof 

Windham's remarks 

CSharles Napier's remarks 

open, but confidential courts 

Jogy to grand jury 



H6 

<>2 

H7 

19a. 199, 

205 

109-110, 
117 

91,163 

163 
144.164 
165 
171 



I 



95 



72,73 



172 
199 

131 

26, 33. 155 
33 

25 

156 

181, 156 

136 

102 

192-201 
lt»3 
llKl-5 
191-5 
196 
196 
196 
197 



I 



69 



123.124. 
127 



• • • % 



67 
103 



• • • < 



22, 23 
24 

15 

• • • • 

8l> 



99 



• * 

• I 



188 



• • • 4 



I « • • 



156 



157. 158 

• • • • 

• • • • 

118, 119 
120 

51 






» • 



CoCBTB OP ISQCTKT — mnd'nu^d. 
^) Under statutorj nuthority .. 

(a) On vtuundGcl ataoera .. 

(b) On BolJiDntoii diBchargQ 

(e) On mninu^il Boldiera 
(d) On illogaf nlisenco .. 

(f) Under Volunteer Act . . 



CocDTS-iiAHTUL, general orders rcloting to, by 

James II 

Begulationa of. (£><e Appendix D and E, 

pp. 311,353) * .. 
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Excluaive jurisdiction of j 

Separate jurisdiction of each 

Courts of tlie militaiy hicrarchs respou- 1 
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Geiitral, history of J 

Regimental court 

Analogy Io j udge and jury 

Detachment general, see (,6) port 
DMrict, history of 
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Of detachment general court-martial 
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Detachment general court-martial 
Diiitrict or garritton c^iurt-martial 
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Eath — amtiuued. 

In Anne's reign 

In George I /s reign 

In the American Code 

Sentence of, not to be awarded, except in 

pursuance of the Mutiny Act 

Not to patu unless two-thirds of the court 

concur 

Not to be awarded except by a general or 

detachment general court-martial 
The power of the general officer 

For what crimes awardable 

Mode of, decided by court 

May be commuted by confirming officer 

May be ordered by court 
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civil governor 
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When recoverable in military court of re- 
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Civil, recovery of 
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Summary power of, by commanding officer 
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martial 
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Desebteb — continued. 

If deserter Dot retaken, recprd to haye the 

legal effect of a conviction for desertion . . 

Convicted deserter may be ordered to serve in 

BJlV COiDo •• •• •• •* •• •• «• 

Detaohhent General Coubt - martial. {See 

* Court-martial/) 
Detention of Prisoner limited 

Devil's Article 

DiSBANDMENT OF FoROES. (See * Dismissal.') . . 

Discharge, power of 

Certificate of discharge 

Regimental board, previous to 

In cuses of wilful mutilation, &c., discharge 

to be refused 

Crime of using false documents to obtain 

discharge 

Discharge with Ignominy 

Forfeiture of service, &c., upon 

Discharge of Prisoners. (See * Prisoners.') 

Discipline, military rules of James II 

Maintained by court-martial 

Oflfences to the prejudice of 

Definition of 

Disease, crime of feigning 

Disgraceful Conduct, offence of 

Stoppages for loss, or damage occasioned by 

Dismissal from Army, no legal remedy 

Disobedience to lawful command, &c. (See 
* Obedience,' and * Orders.*) 

District, for command at home, 

Meaning of, in Articles, as applied to India 

District Court-martial. (See * Court-martial.*) 

Disturbing Proceedings of Court-martlal 

DrviNE Worship, importance of, under thej 

Military Code \ 

Offences respecting 

Division, offence of quitting 

Documents, offence of rendering false docu 

ments, &c 

Production of 

Drill, punishment by 

Drum-head courts-martial 

Drunkenness, punishments for 

Duel, offence of fighting or promoting a duel . . 
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disgraceful conduct 
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Fraudulent Enlistment 
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CARD, OmcEB GosniAMDiNG, to receive prisoners 

AqcI to report them 

Offence of releasing prisoner without autho- 
rity, or suffering him to escape 
. „ leaving guard 

UABDB to the sovereign, (^ea 'Household 
Tioopfl.') .. 

r joow AND Gabkisoms 

[abiab Gorfub, application for writ of 

Application for vrrit of, to bring up witness 



Ule, Sir Matthew, opinions of 



Iai^Pat Officebs not liable to the Mutiny Act 
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'Havdt Btbokes," coming to 
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^BiHO ; o£fence of hiring a substitute 

^QKSE, o£fence of ill-treating, &c 
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martial 

^QT Iron, punishment by 
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Summary power of, by commanding officer . . 
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Oathof 
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Indian Forces sulvject to Mutiny Act 39, 173 

ProcecillDgH of Indian court-martial may be 
suspended by presidential government . . 142 

Complaint by any ofScer of 

Indian Staff Corps, punishment of officers in 

Informeb, Judge Advocate formerly was such |, 1 1-1 6, 89, 
before courts-martial \' 116 

Inspiotino Officebs I 55, 92 
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Insubordination ; in false accusations 

Using violence, &c. to superior officer in 

execution of bis office 

„ „ to superior officer 

Using threatening or insubordinate lang^ge 

Disobeying lawful command 

Using traitorous language. {Set * Sedition.') 
Behaving with contempt to Commander-in- 
Chief .. .. 

Using violence to visitor of military prison . . 

Interruption of court-martial proceedings 

Invalid Battalions 
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Ireland, martial law in 

Mutiny Act extended to 
Irons, confinement in . . 
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James II.. Army of 53 

Articles of War of 18-9,53,177 

Rules of Discipline of 87 



Jersey, Guernsey, &c., certain provisions of 
Mutiny Act apply to 
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Judge Advocate General. {8m * Informer,* 
and ' Prosecutor.') Not a judge 
History of office in Charles l.'s reign . . 

„ in Charles II. 's reign . . . . | 

„ in William III.'s reign 

„ in later reigns 

In India 

To advise on proceedings of general andj 

district courts- martial \ 

To presi^rve same 

To furnish copy of such proceedings on 

application of party tried 

Judge Advocate at general court-martial to sum- 
mon witnesses 

Oath to be taken by 

Not to be prosecutor or witness for prosecution 
His functions at a trial (Appendix E, p. 293) 

No challenge against 

No witness for the Crown but for Prisoner . . 
Recorder of the court 
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^UDGB declare martial law illegal 

Adrice of 

No action against 
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Concnrrent in military and civil courts . . I 97-9, 133 
frmcE IN THE Abmt, administered by ofiScor .. 79, 107, 120 
^rnids. (See ' Civil Magistrates.') 



Colonel, martial law enforced by . . 

Kit; gtq)page8 for free kit fraudulently obtained 

Loss of deserter's kit to be recorded by Court 

of Inquiry 

Law. (8^ 'Civil Offences,' and * Tribunals,' and 

'Exemption.') 
When soldiers liable to process of 97, 101 

Officers refusing to deliver soldiers to pro- 

cessof 98 

I^w OfFiGEBS, advice of ! 134,164 
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^WFCL Obder. (Sea * Obedience.') 

Lkati, officer or soldier on, when liable to Mutiny 
Act 

^^^iiis liability for exercise of authority 

^^tTEB OF SiOBiTABY FOB Wab made evidence 

-*X BCBIPTA 

^•X VOV BOBIPTA 

*^BiLiiT OF Officer attendivoCouuts-mabtial 

''tBiL, sentence by court-martial not 

*J>1, ktting for 

-^91. AND Death. \8w * Officer,* and * General.') 
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Upb Guards. (See * Household Troops.'; 

LofTTATION OF ACTIONS 27 

LoflTATIOV OF TIME IN TrIAL BY COFRT-M ARTI A L 102, 140 

■iOCAL, military crime not 103 

I 

iOCAUZATiON of regiments i 29. 56 

4>in>o!f, Tower of . . .• 51 

XWD Libctenants, power of, cxtingui8he<l . . 62 

xmxo ; offence of losin^: by neglect arms, &c. . . 
Deserter's kit to be recorded by Court of 
Inquiry 

xnrALTT. sworn to duty of ' 9, 10, 1 1 
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Maiming, crime of wilfully maiming, &c. 
Oflfender not to bo discharged 

Court of Inquiry, as to 

Forfeitures on conviction for . . 
Restoration of forfeited service 
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Majob, town or fort 

Regimental prosecutor 

Making away with Arms. &c., offence of 

Maliciously destroying Property, offence of 

Malingering, crime of 

March, offences committed on the line of march 

Marine, to be tried under Marine Mutiny 

Act .. .. 

Marine officer may sit upon a court-martial 

To observe Queen's Regulations 

Soldiers serving as 

MARLBORorGH, Dukc ot terms of his com- 
mission 

Against localization of regiments 

Marshal and Constable, court and office of . . | 
Martial Law, as affected by the Mutiny Act . . | 

History of, in Charles I.'s reign . . 

„ in James II/s reign . . 

„ abroad 

General statement as to 

Vote taken for 

Differs from Military Law 

Proclamation of 

Military officer to carry out 

„ „ responsibility of 

As applicable to the army 

Law officer's advice on 

As applicable to the whole community 
Shoiild be regulated by authority 
Rules laid down in America (1863) 

Trial of persons under 

{See • Provost Marshal.') 

Medals are forfeited — 

On conviction for desertion 

wilful maiming, &c 

tampering with eyes, &c. 
felony by any court of 

ordinary criminal iurisdiction 

By sentence to penal servitude 

„ „ discharge with ignominy . . 

May be forfeited by — 

Express sentence of a general district court- 

martiiil 

Offence of spoiling, &c 

Stoppages for making away with, &c 

Medal in such case not to be replaced . . 
Under Regimental Debt Act 
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Medical Boabd of Inquibt 

Mkdical Officer in garrison 

Mbxbers of Court-martial, actions against 

(5^* President/) 

Serve as a military duty. (See Appendix 

D.) 

MncT, the Crown the source of | 

MiUTART Code t& England, history of, from 

1629-1688 

Alter the Mutiny Act 

lIiUTART Discipline of James n 

OflEmcee to the prejudice of 

Institutions 

'^Dfl'ABT Organization 

'InjTABT Prison: 

Assaulting visitor of 

Provisions as to 

To be deemed a public prison within meaning 

of Mutiny Act 

Aiding prisoners to escape from 

Bringing forbidden things into or out of . . 

Power of viditors, governor, &c 

Provisions of other Acts applicable to . . 

t-iTiA, service in garrison 

Oath of in Charles II/s reign 

Service of embodied 

To observe the regulations and orders of the 

army 

Not subj^t to Mutiny Act except as specially J 
provided 1 

Rank of militia officers 

Militia officers not to sit on court-martial 
for trial of any soldier serving in other 

farces 

Militia-man to be tried by militia officers 

only 

„ enlisting in the army triable for 
desertion, or to be punished by stoppages 
Militia may be attached to regular forces . . 
Seserve liable to Mutiny Act 

iBDEiffEANorR, taking soldier out of service for 

RIGATION OF PUNISHMENT 

IXTTRB of officers on courts-martial 

onmouth's Rebellion, Articles of War in 
force 

oiTTH, meaning of, in Articles of War 

URDKB, not triable under the Mutiny Act. 

(Sm Appendix E, p. 324.) 

„ M ezoept abroad 

Crime of, by proceeding in error or without 
jurisdiction 
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Musters, when to be taken 

Penalty for mustering or being mustered 
falsely 

Mutiny, punishment of 

When triable by regimental or detachment 
court-martial 

Mutiny Act, history oC William III/s reign. 

{See Appendix A, p. 207) 

History of, in Anne's reign 

in George I.'s reign 

in later reigns 

„ in 1872 (Jn notes) 

Preamble of 

Political virus of . . 

Passing of, opposed in Parliament 

No contrdversial matters should be included 

Originates in the Commons 

Persons subject to 

Applicable to Her Majesty's Indian forces 

except natives 

„ „ colonial and foreign troops . . 
Certain provisions of, apply to Jersey, Guern- 
sey, &c 

Operation of, not local 

Does not extend to militia or yeomanry or 
volunteers, except as specially provided . . 

Interpretation clauses 

Trial of offences against former Mutiny Act 
Duration of 

Napieb, Sir Charles, opinions of 

Naval Code . . . , 

Naval Officers, authority over the military on 

ships of war 

Order in council. {See Appendix H, p. 347.) 

Navy, a constitutional force 

Non-commissioned Officer included in the term 

soldier 

Committing a prisoner to the guard must 

sign charge against him 

May be reduced by sentence of court-martial 
„ „ by commander-in-chief or 

colonel 

Not to strike a soldier 

May be tried by regimental court-martial for 

drunkenness 

Northlmberlanp, Earl of, Commander of Nor- 
thern Army in 1639 

Nolle Prosequi, entry of J 
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Number of Troops, limited 
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SiKtioasof 



NamNrr» 
W*r. 



Oatbs Of Allegiance ^[ 

OfobediefQce 

Ofmilitia 

Of witneedes at coiiri»-insirtLil 

„ „ Boardd 

Of shorthand writer 

Of ofBcera and witnc-aaes of Coart of Be- 

qm-bts 

n ,* Benring on courta-martial . . 

Affirmations in lien of 

Administration of oatlis by jn;stices 

Punishment of peijnry 

Of Judges. {See Court -martial.) 

Of secrecy | 



>IEVCE, law of I 

To military tribunald 

In time of martial law 

^<lnstifiemtion of subordinaio 

^'^HOB, proot'edinp} on commission of . . 1 

(fifes * Civil Offcna^) \ 

^Kederb against the law of the land to be 
delivered over to civil magistrate. {See 

Appendix £, p. 324) 

When to be put in orrt-st 

To be tried or discharged from tirrost within 
reasonable time 
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'•>ICBR, power over life and limb ct'dcd to . , | 

To govern the soldier 

Engagement with the Crown | 

No commissioned officer in full pay to bo 
sheriff, mayor, &c 

Begimental pay of 

Complaint by 

Not to strike a soldier 

Power of, to quell quarrels 

Not to use provoking uiieechcs or gestures to 
another 

If charged with an offence to be put in nrrcHt 

And to be tried or dischurgoil within reason- 
able time 

If sentenced to penal servitude ceases to 
belong to the service 

If convicted of scandalous conduct to be 
cashiered 

May be reduoerl by sentence of court-iuartial 

Officer of gruard to report prisoners coniiniit4Ml 
to him 

Not tr> rek-ase prisoners witliout authority . . 

Not to suffer prisoners to esrapo 

If his eharact(;r is publicly inipu^cfl must 
submit the case to his commanding offic<:r 

Board of medical inquiry on woundetl officer 
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Officers — continued. 

Secretary of State may withhold pay of officer 
absent from duty 

Opinion, when evidence 

Obdkr, maintenance of 

Breach of garriaon or other orders 

Offences to the prejudice of 

Orders must be within the scope of the officer's 
authority. (fi!ee * Oboditnce/) 

Ordnance, principal officers of 

Warrant officers of 

Charge of forts 

Oyer and Terminer, commission of 

Parade, offence of not appearing at 

Officer on 

Regiments for the detection of criminals 

Pardon, by the Crown 

Parliament, functions of, towards the army 

Consent to standing army 

Privilege of, no exemption from Mutiny Act 

Parole, officer on, not liable to the Mutiny Act 
execution of one breaking 

Party Spirit in the army condemned 

Pawning, offence of pawning arm?, &c 

Pay, no action for 

Deprivation of, by order of commanding') 

officer / 

Deprivation of, for drunkenness 

Stoppages of, for loss or damage, &c 

Soldier to be left one penny per day . . 
What absence from duty forfeits right to pay 

Power of Secretary of State for War as to pay 

Wrrmgs in respect of pay, how redressed . . 

Meeting to demand, punishable 

Pay not to be issued to officers absent with- 
out leave 

Peace, Ist M. A. in time of 

Peel, Sir Robert, opinion of 

Penal Servitude, not to be imposed except for 
crimes so punishable by the Mutiny Act 

What crimes punishable with 

Sentence of, not to be for a period of less 

than five years 

„ „ not to be passed by a district 

or garrison court-martial 

Execution of sentence passed in United 

Kingdom 

Certificate to be sufficient proof of sentence 
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*KSAL Servitude — continued. 

Exccntion of sentence passed out of United 

Kingdom 

Sentence of^ may be commuted to imprison- 
ment 

„ to be reckoned generally from date 

of President's signature 

May, however, be awarded to commence at 

the expiration of a fortner sentence . . 
CcHnmiflsioned officer sentenced to, is thereby 

discharged 

Soldier sentenced to, mav bo at once dis- 
charged 

„ „ forfeits former service 

for pay and pension, also medals, &c. 

^simuLAB War. {See * Wellington.') 

"Kmnr, meaning of, in India 

^Kvsioir. ( See * Service ' towards pay and 
pension.) 

^^UUBT, crime of 

^^BMAinDTT Law for the army 

^^^rrnoN OP Right 

*Xqcet, offence of leaving 

*IjkTOON, offence of quitting 

^LEADDTO at courts-martial 

General issue 

^cvDKE, offence of « 

^QUTiGAL Action of the Army 

GcMndemned 

Offences punished under the Mutiny Act . . I 

Yiros of the Mutiny Act 

Opinions of the army 

P)O0r, crime of leaving or sleeping upon 

^lACTTiGi, rule of courts-martial 

Pbamblx of the M. A 

pRiBOOATrvx, as to execution of justice . . < 

Pbebidcht of a court-martial 

General history of his office {'l9'87'l2'2} 

As to casting vote of 

Power to clear the court 

Ruling as to admission of evidence 

Takes the votes of the members 

Revision of sentence 

Regulations as to appointment of 
Appointment of, where court-martial arises 

out of disputes between different corps . . 

OhaUenge ot by the prisoner 

To be responsible for the order of the 
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to execute sentence . . | 
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duty tog<;ther 

()f Her Majesty "h Indiim army 

Of provincial oflirers 

Of militia, yi'omaniy. and voliintirni .. 
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Rebellion of 1715-1716 {^^*^H4^^*} 

Of 1745-1746, inquiry after 

Beoeiying ; offence of receiving goods, knowing 
them to be stolen 

Reoomkendations by courts-martial 

Reoobd of general courts-martial ma<le by Judge 

Advocate 

Of other courts by President 

Form of. {See Appendix F, p. 299.) 

Recx)RD8 of marshal's court 

R£(X)RD8, custody of by the War Office formerly 
Custody of, by tlie Judge Advocate General 

Production of 

Of a Court of Inquiry, not produced . . 

Recbuitino unlawfully 

Offences in respect of 

Recbuits, moral character of, in former times . . 
Desertion of, before joining regiment .. 
Transfer and punishment of such deserters 
When triable before two justices or a court- 
martial 

Transfer of recruits, concealing infirmity 

Redress of wrongs to officers and to non-com- 
missioned officers and soldiers . . 
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11 

3 
173 
173 

197 



54,99 



17 



Re-enustment, concealment on 

Regiment, entering garrison or district .*. 51 

Discipline of 9, 14, 17 

Meaning of, in articles 

Regimental Articles, offence of making away 

with, &c 100 

Stoppages for making away with 

Regimental Court - martial. ( See * Court- 
martial.') 
Debts Act, 1863. (See Appendix J, p. 327.) 

Regulations, standing, by the sovereign . . 

To be obeyed by the royal marines 

„ „ mUitia 

In India 

By the general f ^^^^^J' 

By the colonel 56, 57 

Relating to court-martial proetdure. {See 
Appendix D and E, pp. 284, 285.) 

Release, offence of releasing prisoners without 

'authority 113 

Religious Worship 9, 15, 36 

Remarks by courts-martial on witnesses or prose^ 

cutor 172 

Removal of prisoners. {See * Prisoners.*) 
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55-57, 108 
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Ilftfresof 
Texu 



Sections of 
Mutiny Act. 



Nnmbeni 

of Articlenof 

War. 



^tnoETB by the Crown 165 

^BQCESTB, Court of 102 

fiESEBVE FoBOE iiot liable to Mutiny Act, excepts 12, 22, 29,1 
as speciully provided \ 68 / 

EEgpoNgiBiLiTT. chain of I ^\vl' \ 

(trmtire of state to be made 

Offence of not making due return 

„ making false return 

iEVEKTE. " public " and " private " W 

txviEw of court3-martlal, record by the con- t 
firming officer. {Jke ' Court-murtiul ' and ; 
•Revision/) 165-168 

CEViEWiirG Generals empl(>yed by the Crown .. \ 55, 92 

tETinoN of Court-martial Sentences 11 

Instituted by William III / ^H^^ \ 

Purposeof 165,107 

No second revision allowed 

No ailditional evidence to be received on 

(iSee * Courts-martial,* * Confirmation.') 

lEVOLunoN of 1688 19-20 

IlOHTB, Bill of ' 54 

Petition of 5,177 

tiOT. military used in 30,186 

IollCall 117 

SoTAL Marines. OSee * Marine.) 

History of H8 

Liability to Mutiny Act 1 il8 

„ to Queen's Regulations 39 

tcriBT, Prince, Articles of War by 17 

CANDALOts Conduct, ofTtjncc of 

CBOMBEBO, Duke of, commission of S 

CHOOL, absence from \ 

CBOOLMASTBR uot to bc rcduccd to the rankd 

Ei.KETABT AT WaII, office of ' 52 

ECUBiTY by military store officer 

EDITION, punisihment of | \^^\\) \ 

ELLINO, offence of Helling arms, &c 100 

ENTENCE OF CouitT-MARTiAL summnry. (Av 

* Court-martiar and * Confinnation.*) .. 14,151-155 
Review of, by confirming officer i 168 

ENTiMEL, authority of I 111, ISO 

Leaving or sleeping on post 

ETTLEXENT of soldier 
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14 



30 
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15 



J 24,25, 
\ 26.29 
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32 
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Service towards Pay and Pension, forfeiture 
of, to follow conviction in certain cases . . 
Service so forfeited may be restored . . 
Forfeiture of, by sentence of general or 

district court-martial . . 
„ ,. on trial for desertion being 

dispensed witii 

Soldier not allowed to count service whilst 
in confinement under a sentence of any 

court 

Or during any commitment or con- 
finement as a deserter by confession 
Or during confinement on any charge 
on which he is afterwards convicted 
Or whilst in confinement for debt . . 
Or during absence as prisoner of 

war 

desertion or absence with- 
out leave, if convicted 
„ „ imprisonment by command- 

injj officer 

Soldier confessing desertion from Militia or 
Vohinteer Permanent Staff to reckon ser- 
vice from expiration of former engage- 
ment 

Service to be recorded by Kegimental Board 
previous to soldier's discharge 

Service towards Discharge of men who enlisted 
from militia before the year 1860 

Servile Employments, punishment for 

Ship, punishment of offences committed on board 

Troops embarked on sliips of war or trans- 
port ships to l>e, for certain puq>o8es, 
under command of the s<mior officer of the 
ship. (Appendix II, p. 319.) 35,104,112 



Sections of L'i""^*^ 
Mmlny Act. *^^^'^^ 
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lti9 

117 

47 

170 

170 

170 
170 

171 

172 

173 
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12 
104-105 



50 



I • « ■ 



166 



50 



11,22 
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Shorthand WiuTER at courts marthil 

Soldiers to include non-commissioned officers . . 
Kngaged by the down 

Solitary Confinement may bo awarded by 

courtij-raartial 

Limits of 

Spies, alien, liability to Mutiny Act 

Si'OiLiNG Arms, offence of 



16 

73 
72 



171 

07 

100 

50 



13 
67 

• • • • 

26,27 



82 

118. 135, 

179 



191 
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121, 126 
. . • • 
11.102 



Staff Officers of a foit or garrison 

(iSee Adjutant.) 

Standing Army, consent of Parliament tlicreto 13 

Keusous for its continuance i 24 

Limitation in tlio numbers 24 

Objected to in Parliament 13 

State, Actof 57,115,164 

STATis,civil I ^^'^:}^^\ 

I 140 ( 

Steauno, offence of lOO 



Preamble. 



80,81 
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of ' ScctkosoT ' Nnmbere 
' I Wat. 



^FPAOB of soldier confessing himself % militia- 
man or non-commissioiied officer iu Y(dnn> 
teer Permanent Staff 

Awarded by Court of Requests 

To pa^ fines for drunkenness 

For wife's maintenance 

To make good moneys embezzled 

To make good losses, &c 

Soldier to be left one penny a day 

Stoppages may be remitted by the Com- 
mander-in-Chief and Secretary of State 
for War 

/TBAPPADO, punishment by 

TBAOGUEis, punishment of, by provost-martial . . 

TBiKmo : offence of striking a soldier 
Offence of striking a superior ofiBcer . . 

iTTABTS, army of 

<7BDurrBiCT Bbioades 

tCBOBDnvATiOH of authority 

iuioiDi, offence of attempting 

(miMABT PuinsuMEMT by commanding officer . . | 

History of 
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100 
100 
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9 
299 



52,84 

62 ' 
74, 76. 86,\! 
115-19 / 
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54 

96 
142 

94 



IciwaOB Officer, strikiug, disobeying, threaten- 
ing, &c {Se/t ^ Insubordination.') 

tUFPUBS, offence of irregularly appropriating . . 

frpFLY, vote in, for the army 

k'ipmsiOK of officer, liubility to Mutiny Ac I 

during 

Of court-martial proceedings 

fCTLKBS, liability to Mutiny Act 

ICTTLQIG 

PAKKir OCT OF THB SERVICE, for what causes sol- 
diers may be 

Camfkriko ; crime of tampering with eyes, &c. . . 

How offender is to be dealt with 

Offender on conviction forfeits former kt- 

vice, &c 

Such forfeited service may be restored 

^ITBX of pnnLbhment 

."osns'sCASB 118, MK) 

rovouB, branding of 

['cm, actions for, by or against soldiers . . 

TowsB OF L0XD05, closing gates of 

Guards in 

Oarriicmof 



.116, V 
17 / 
5,9-18,54,11 

79. 84 /I 
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99 
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177 

80, 130 
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132 



134 

• • • • 

164 

100 
37,41 
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Index, 



'agesof 
TexL 



Numbers 



Sections of 



Town Majob 

Traitorocs WoBDfl, use of {St/e * Sedition/) . . 

Tbansfeb of persons committed as deserters 

Of convicted deserters 

Of recruits concealing infirmity 

Trial of offenders to be within reasonable time , 

from date of arrest 

Postponement of 

Xo second trial 

Troop Phip, offences on board. {See * Ship ' and j 
' Navy.' Appendix H, p. 319.) . . . . / 

Truce, sending flag of 



50 
11 13 



Unity of command 



liNTiATUBAL AcTT triable as disgraceful conduct 
Usage, Lord Thurlow as to 



Vague charges forbidden 

View : Court-martial may have view of place . . 

Volunteer Officers, rank of 

Not under Mutiny Act, except as specially 

provided 

Non-commissioned oflScers of permanent staffs 

fraudulently enlisting of 

Volunteers may be attached to Regular 

Forces 

Volunteers formerly serving in the army liable 

to Mutiny Act 

Exemption from civil process 

Courts of Inquiry as to 

Votes at courts-martial 



114 
130 
140 

107 

170 

107 



42 note, 
104, 112. 

129 

122 



63 

64-68 



Waiver of objection. {See * Consent.*) 
War, all orders to be olieyed in . . 
Warrant for convening court-martial . . 
In India 



I 

{ 



Warrant Officer, what ' 

By wlmt court triable ■ 

St*ntence ujwn ; 

May be reduced or remanded to regimental j 
duty by Presidential Government in India 

Watchword, making known | 

Giving wrong watchword j 

WELLrNGTON, Duke of 

Definition of discipline 

Opinion on necessity for obedience to regu- 
lations in war 

Detacliment general court-martial recom- 
mended by 



31 
101 
204 

151, 154 

128, 134, 
HO note 

75 
21, 58, 
89 
174 

50 
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75 

75 

99 



34 
54 



14 
11,22 I 
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50 
106 



39 

42 
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18 



118, 135, 
179 

59 



81 



140 
160 
186 
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111, 114 
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128 

54 
60 
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Against party spirit and newspaper reports 

Orders soldiers to lot for life 

Commuted capital punishment 

Rank and duty inseparable 

Advantage of religious instruction to the 

army 

As to condonation of military crime . . 
As to jurisdiction of civil courts over the 

army abroad 

Authority of a sentinel 

As to power to confine to barracks 
Against swearing witnesses at regimental 

courts 

As to taking evidence by affidavit 

As to honourable acquittal 

As to remitting court-martial sentences 
Censures the members of a court-martial 

As to martial law 

Begulates provost-marshal's office 



William III., army under 
Articles of War of . . 



JfvLXA to be registered in the Marshal's Court 
ViTrTNEBS ordered out of court 



( 



To be examiQe<l on oath or by solemn affir- 
mation 

C^eneral method and rules of examination . . 

Summoning of. for general court-martial . . 
„ „ for any other court-martial 

Costs of 

Privileged from arrest 

Prisoners may bo brought up as 

Witness for prosecution not to act as Judge] 
Advocate 

Member of court for Prisoner 

Before courts of inquiry 

(Appendix I, p. 321.) 

ITouDEN Horse, Punishment of 

VorisDs ; Board of Inquiry on wounded officer . . 

Vbonos, redress of 



77 
33 
33 
57 

36 
102 
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111 

117-118 

144 
145, 203 

151 

165 

172 
181, 184 

182 

54,55 
54-99, \ 
194no(« / 
11 

136, 139 

143 
145, 147 
142 
142 
156 
142 
142 

127 

197, 202 

12 
201 
17, 79, 91 
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Mutiny Act 



Numbers 

of Articles of 

War. 



fiAB; meaning of ' 

TiOMAiniT, not liable to Mutiny Act xmless as| 12, 66,68,y 

specially provided \i 81-83 / 

Hank of Yeomanry officers 1 63 

May be attauhe<l to Kigular Forces ..I 
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13 

13 
31 



153 

153 
153 



159 



5 
106 



165 
12, 13 

188 



186 



LOXDOM : PEIXnCD BT WUXLAM CLOWES AXD 8(»EB, ffAMIUSD 

AXD CHABIXO CBOBS. 



50, Albbvasls Steckt, T^ndok. 
OeUher, 1881. 



MR. MURRArS 

GENERAL LIST OF WORKS. 



ALBERT MEMORIAL. A De^Ksriptire and Illastrated Aeeoant 

of the National Monument erected to the PRINCE CON30BT at 
Kenainffton. Illtisttrated by Eni^ravings of Its Architecture, Deeora- 
tionii, sknlptured GroiipA, Statnen, MoaaicH, Metaivork &c. With 
Deeeriptive Text. By CK)VjrB C. Bblu With 21 Flates. Folio. ISZ. lit, 

Hahdbook to. Post 8vo. Is. ; or Illns- 



trated Edition, 2$. 6d, 

— (Pbinoe) Spebchbs AMD ADDRESSES. Fcap. 8to. Is. 



ABBOTT (Rry. J.). Memoirs of a Charoh of England Missionarj 
in the North American Coloniea. Post 8to. S«. 

ABBRCROMBIE (Jobr). Enqairies concerning the Intellectual 
Powers and the Investigation of Truth. Fcap. 8vo. St. 6d, 

ACLAKD (BxY. Chaklib). Popular Account of the Manners and 

Customs of India. PostSro. it. 

.fiSOP'S FABLES. A New Version. By Key. Thomas James. 
With 100 Woodcuts, by Tbhuibl and Wolf. Post 8to. it. 6<l. 

AGRICULTURAL (Uotal) JOURNAL. {Publislied haff-yearly.) 

AMBER-WITCH (The). A most interesUng Trial for Witch- 
craft. Translated by Ladt Durr Qomx>oy. Post 8to. it. 

APOCRYPHA: With a CommenUry Explanatory and Critical, 

by Tarioas Writers. Edited by &Bv. Ubkbt Wace. 2 Vols. 
Medium tjvo. [In the Prttt. 

ARISTOTLE. [See Grote, Hatch.] 

AliMY LIST (The). PublisJied Monthly hy AutJiority. 

(The New Official). Puhliahed Quarterly, Royal 



bTO. IZt. 

ARTHUR'S (Little^ History of England. By Ladt Callcott. 

Stta Edition, coiUiHwd to \iSli. With 36 Woodcuts. FcAp.Svo. 1«.M. 

ATKINSON (Dr. R.) Vie de Seint Auban. A Poem in Norman- 

Frvr.ch. Ascribed to MATTiiEtr Paris. With Concordance, Glossary 
and Notes. Small 4to. lOi.W. 

AUSTIN (John). Lectures oh Geeeeal Jurisprudrece ; or, the 
PhilonADhy of PosltiTe Law. Edited by Robbbt Camncix. 2 Vols. 
8vo. Z2t, 

Studbet*s Edition, compiled from the abore work. 



by RobBBT CAMjrBBLL. Post 8to. 124. 

- Analysis of^ By Gordon Campeell. Post 8ro. tti. 



LIST OF WORKS 



BELL (Sib Cbas.). Familiar Letters. Portrait. Poet 8to. 12i. 

— (DoTHB C). Notiees of the Historic Persons buried in 
the Chapel of St. Peter ad Vlnenla, in the Tower of Leodou, with aa 
account of the discovery of the suppnaed remains of Queen Anne Bolejn. 
V> ith lllattrations. Crown 8to. lis, 

BERTRAM (J as. QX Hanrest of the Sea : an Account of BriUsh 
F'hm) Fishen, including Fisheries and Fiaber Folk. lUnctxatioos. 
PcstSro. 9«. 

BIBLE COMMENTARY. Thi Old Tesiamekt. Explavatoet 

and Critical. With a Rbtistoh of the Tbaxslatiox. B7 BI8HOP8 
iind CLERGY of th«» ANGLICAN CHURCH. EdixM bj F. C.Coos, 
M. A., Canon of Exeter, tf Vols. Medium 8to. 61.15$. 

{Obxksis. 
Exodus. 
LKviTicns. 
NUUDRRS. 
DBUT£ROKOirr. 



— . TT fJ^^^HUA* J^^DOMt Ruth, 
^"'ttt* Samukl, Kivos. Chbo- 

•«. IflCLBS. EZBA, NEEKMIAH, 

I ESTBXB. 



8<«. 



Job 
' ecclbsiastbs. 



( doNO or Sountov. 

Vol. V. ( THAIAH. 

S0». ) .Ikbbmiah. 

(MrXOR PaOPRKTB. 

Bible Commbktary. The New Tbstamekt. 4 Vols. Medium 8to. 

/'ROMAHS. CoBIVTBIAirS, 



rlirrBODCCTiox. 
Vol. I. J 8t. Maithbw. 
IBs. I St. Mark. 
V St. Lukr. 



Vol. II. \ St. Johk. 
20«. I Acts. 



Vol. in. 



I Oalatiaits. Pbiuppiaks, 

"^ EPHKBIAys. COLOWIAVS, 
THRBSALOKIASr*. PA8Tr>- 
RAL EpIKTLBS, PHIUIMOir. 

( Hbbbbws. St. jAmB^RT. 
Vol. IV. ^ Fbtbb, St. Jouw, St. 
( JUOK, Rrtblatiov. 

The Student's Edition. Abridged and 

Editfld by Johk M. Fullbb. M.A., Vicar of Biixlej. (To be 
completed in 6 Volumes.) Vols. I. to IV. Cr«»wn 8to. It. W. each. 

BIGG-WITHER (T. ?.). Pioneering in South Brazil; Three Years 
of Forest and Prairie Life in the Province of Parana. Map and Illustra- 
tions. 2 vohi. Crown 6vo. 2l«. 

BIRD (Isabella). Hawaiian A rchipelsfiro; or Six Months among 
the Palm Grove*, Coml Reef*, and Volcanoes of the Sandwich Islands. 
Illustrations. Crown Svo. 7«. 6d. 

Unbeaten Tracks in Japan: TravcU of a Lady in the 

interior, incMidinsr Visits to Ihe Aborigines of Vezo and the Shrineaof 
Niltlco and Ise. Illustrations. 2 Vols. Crown 8vo. 2is. 

A Lad} 's Life in the Rocky Mountains. Illustrations. 

Post 8vo. 

1M3SET (Sir John). Sport and War in South Africa from 1834 to 
1867, with a Narrative of the Duke of Edinburgh's Viait. Illus- 
trations. Crowu8vo. lis. 

DLUNT (Lady Akne). The Bedouins of the Euphrates Valley, 
with some accotmt of the Arab* and their llcr^ws. IllustraUons 
2 Vols. Crown 8vo. 240. 

A PilgrimsL'e to Nejd, the Crsdle of the Arab Race, snd 

» Visit V) the Court of the Arab Emir. Illustrations. *.> Vols. Pu»t 
8ro. 24 i 



PUBLISHED DY MR. MURRAY. 



BLUNT (Rby. J. J.). Undesigned Coincidences in the Writings of 
the Old and NewTestamenu.an Argument of their Veracity. Poet 8to. ft*. 

History of the Christian Church in the First Three 

Centuries. Post 8to. ft«. 

Parish Priest ; His Duties, Acquirements, and Obliga- 



tions. Post 8to. 6«. 

— University Sermons. Post 8vo. 6s, 



BOOK OP COMMON PRAYER. Illustrated with Coloured 

Borden, Initial Letters, and Woodcnta. 8to. 18.«. ' 

BORBOW (Gborob). Bible in Spain; or the Journeys, Adventures, , 

and ImprisonmenLi of an EoKHnhman in an Attempt to eireuUte tiM 
Scriptures in the Peninsula. Post 8to. bs. 

Gypsies of Spain ; their Manners, Cu8t3nis, Re- 
ligion, and Language. With Portrait. Post 8to. 5*. 

Lavengro ; The Scholar — The Gypsy — and the Priest. 



Post 8to. 5$." 

Romany Rye — a Sequel to " Lavengro." Post 8to. 6«. 

Wild Wales : its People, Language, and Scenery. 



PostSro. bt. 

Romano Lavo-Lil ; Word-Book of the Romany, or 



English Gvpsy Laoguaf^e; with Specimens of their Poetry, and an 

aceonntofe«rtainGyp!<vrii;s. Post tivo. Ijm. tkl. 
BOSWELL'S Life of ^Samuel Johnaon, LL.D. Including the 

Tour to the Ilebriden. Edited hj Mr. CaoKsa. Sev^mk tMUum. 

Portraits. 1 rol. Medium hro. iJj. 
BRACE (C. L.). Manual of Ethnolo^ ; or the Races of the Old 

World. Poet 8vo. 6*. 
BREWER (Rbv. J. S.^. English Studii?, or Esiays on EngU»h 

History and Li;er4ture. 8to. 14». C nteDts : - 
New SocacKS of Kxgli^h Hi«.Toar. Taz Stvauts 
GasKx's Shobt Uisrohv uf ibe Smascspeare. 

EsiousH PxoPLS. bn't'T or iiisT by avo Cxoliib 

Royal Sitpreiiact. Hi^TfihW 

Uaifibld Uucsb. As<;:z3T Losiim»-. 

BRITISH ASSOCIATION REPORTS. 8to. 

York and Oxford, 1831-32, 134. 6d. I>'iblin, ]Vi7. l.Vi. 

Cambridge, 1883. \2£, L-edn. ;•»>'). '/^w. 

Edinborgb, 1S34. 15«. Aberdeen, liOH. 15*, 

Dublin, 183&. 13«. 6d. Oxford. \-^), 'A*. 

Bristol, 1S9S. 12». Manchester, 1 9^, 1S«. 

LiTerpool, 1S37. l«t.«l. <:*::i!>ri'J<«. l<yil, » «. 

Keveastle. lS3a 15*. Nf wc»«ii:^, IhSJ, 2:»». 

Birmingham. liOB. I3s. U. H%th. im*, \^. 

Glaagov. 1840. Xb*. I;irn.in<r.axa. \*ifA. T t. 

Pljmooth, 1841. \Z*. Hd. .\j'tio.c'.JUu. IrA^, lU. 

Manebester. l&4i, lOt. 6J1 r» .nd«-. IHW. t*^. 

Cork. 1*43. VU. N rwirJi, J8»<, IM. 

York. 1*44, H.vt. L/'-rer. \'*U. lU. 

Cambridge. 1S4&. 11». L r^r , J. \^V\ l^r. 

8o«thamptco, VWj. 15«. i- : t •%'^. 1**7I, Vm. 

Oxford. 1&47. 1S« Mn/.- n. i-72.21'. 

Swansea. Ir>i3.»». hr. .r r j. 1-7 J. xV 

nnmagham. 1M9. lOt. h«;f*«r. )-: I, 2.5«. 

Edinborgb. i^>. Mb*. h:.*v\.\ -::>. 2A*. 

Ipcvicb. l««l, 1««. «d. '» f- *. >r*; r, 

Belfait. ISSi 15*. P.<rra . >'l. I -77. 2U. 

Han. 1*63, 1"*. id, I^.'» *«. ii'*. Tl^ 

Urrrpr^ol, 1«R4, 1^. Mb^.-i-M. I-7-#, 2«#. 



LIST OF WORKS 



BUUOSCH (P&orKssoB). A Hititory of Egypt, under the 
fbaraohs. Derived entirelr from Monuineiitt, with a Memoir on the 
Rzodae of the iBraelltee. Trftoelated bj Fuiur Siirni, B.A. Sod 
Edition. Maps. StoIs. 8to. 83«. 

BUN BURT (E. H.). A History of Ancient Geography, among the 

Greeks end Romans, from the Earliest Ages till the Fell of the Rouen 
Empire. With Index end 90 Mape. 8 Vols. 8to. 42*. 

BURBIDGE (F. W.). The Gardens of the Sun : or A Naturalist's 
J carnal on the MountiUns and in the Foreets and Swempeof Borneo and 
the 8u1u Archipelago. With lltnstrat inns. GrownSro. 14«. 

BURCKHARDT'S Cicerone ; or Art Guide to Painting in Italy. 
Translated from the German by Mas. A. Clouoh. Mew Edition, revised 
bj J. A. CaowK. Poet 8to. 6«. 

BURN (Col.). DicUonary of Naral and IliUtary Technical 
T erms, English and French— French and English. Cnnm Sro. 16s. 

BUTTMANN'S Lexilogus; a Critical Examination of the 
Nestling of numerons Greek Words, ehieflj in Homer mad Heelod. 
By Bat. J. R. Fisblaks. 8to. lis. 

BUXTON (Chablis). Memoirs of Sir Thomas Fowell Buxton, 

Bart Portrait. 8to. ISs. Fvpular BdiUm, Fcap. 8to. 5$, 

■ (Stdnit C). a Handbook to the Political Questions 

of the Day ; with the Argnmente on Either Side. 8to. 6s, 

BTLES (Sia Johh). Foundations of Religion in the Hind and 

Heart of Man. Post 8to. 9s, 

BYRON'S (lx)RD) LIFE AND WORKS :— 

LiFa, Lbttbbs, ahd Journals, by Thomas Moobv. CaJbinet 
SdMoH, Plates. 6 Vols. Fcap. 8vo. 18«. ; or Ona Volume, Portraits. 
Royal 8vo., 7$. 6d. 

LiFB AND Poetical Works. Popular Edition, Portraits. 

2 Tols. Royal Sto. I6«. 

PoKTicAL Works. Library Edition. Portrait. 6 Volf . 8to. 45s. 

PoRTiCAL Works. Cabinet Edition. Plates. '10 Vols. 12mo. 80s. 

Poetical Works. Pocket Ed. 8 Vols. 16mo. In a case. 21s. 

Poetical Works. Popular Edition, Plates. Royal 8to. 7s. 6(f. 

Poetical Works. Pearl Edition. Crown 8vo. 2s. 6d, 

CniLDB Harold. With 80 Engrayings. Crown 8to. 12s. 

CniLDE Harold. 16mo. 2s. Sd, 

CniLDE Harold. Vignettes. 16mo. Is. 

Childb Harold. Portrait. 16mo. 6d. 

Tales and Poems. 16mo. 2s. 6d 

Miscellaneous. 2 Vols. 16mo. 5s, 

Dramas and Plats. 2 Vols. 16mo. Bs, 

Don Juan and Beppo. 2 Vols. 16mo. 6s. 

Beauties. Poetry and Prose. Portrait Fcap. 8to. 8s.6<2. 

CAMPBELL (Lord). Life : Based on his Autobiography, with 
selectlonfl (torn Journnlii, and Correspondence. Edited by Mrs.. Hard- 
castle. Portrait. 3 Vols. 8to. 30«. 

Lord ChaDcellors and Keepers of the Great 

Seal of England. From the Earliest Times to the Death of Lord Eldon 
in 1838. 10 Vols. Crown 8to. 6«. each. 

- — Chief Justices of England. From the Korman 

Conquest to the Death of Lord Tenterden. A Vols. Crown Sre. fit. each. 
(Thos.) Essay on English Poetij. With Short 



Lire:! of the British Poets. Post Sto. 8«.6d. 



PUBLISHED BY MR. MURRAY. 



CARKARYON (Lobd). Portugal, GaUicia, and the Baeqne 

ProTineea. PostSvo. S$.6d, 



The Agamemnon : Translated from .fischylua. 

Sin. 8to. Of. 

CARNOTA (Co5Di da). Memoirs of the Life and Erentfbl Career 

of P.M. the Dake of Saldanha ; Soldier and Sratesman. With 
Selections from his CorreHpondence. y Vols. ttvo. 92$, 

CARTWRIGHT (W, C). The Jesuits: their ConsUtution and 
Teaching. An Historical Sketch. 8vo. 9$. 

CAVALCASELLE'S WORKS. [See Cbowi.] 

CESNOLA (Gin.). Cyprus; its Ancient Cities, Tombs, and Tem- 
ples. Kesearches and Excavations during Ten Yfars* Residence in that 
Island. With 400 illustrations. Medluoi Sro. 6U«. 

CHILD (Chaplin). Benedicite ; or. Song of the Three Children ; 
being lUastrations of the Power, UHneficence, and Design maniiiMted 
hj the Creator in his Works. Post 8vo. 6«. 

CHISHOLM (Mrs.). Perils of the Polar Seas ; True Stories of 
Arctic Discovery and Adventure. Illustrations. Post 8vo. 6«. 

CHURTON (ABonnKAOON). Poetical Remains, Translations and 
Imitations. Ponralt. Post 8vo. It, 64, 

CLASSIC PREACHBhS OF THE ENGLISH CHURCH. 

Being Jjectures delivered at St. James', Westminster, in 1877-8. 
By Eminent Divines. With Introduction bj J. E. Kempe. 2 Vols. 
Post 8vo. 7s. 6d. each. 

CLIYE'S (Lord) Life. By Rby. G. R. Gluq. Post 8to. Z$, e<L 
CLODE (C. M.). Military Forces of the Crown ; their AdminUtra- 

tion and (iovernment. 2 Vols. 8vo. 21«. each. 

- Administration of Justice under Military and Martial 

Law, as applicable to the Army, Nary, Marine, and Auxiliary Foroea. 
8vo. U». 

COLERIDGE'S (Samubl Taylor) Table-Talk. Portnut 12mo. Zs. ed. 

COLONIAL UBRARY. [See Home and Colonial Library.] 

COMPANIONS FOR THE DEVOUT LIFE. Lectures on well- 
known Ddvotional Works. By Eminent Divines. With Preface by 
J. E. Kempe, M. A. Crown Svo. 6$. 

Dk IMITATIOXK CURIBTI. 

PsMi<lKs or Blaisb Pascal. 

S. VUkV^lB DM SaLKS. 

Baxtrb's Saikts' Rkst. 
8. Auousttnk'b Coiirassioxs. 
Jkubmy Tatlor's Holt Limro akd 
Dtimg. ' PaATxa Book. 

CONVOCATION PRAYER-BOOK. (See Pray er-Book.) 

COOKE (£. W.). Leayes from my Sketch-Book. Being a Selec- 
tion from Sketches made during many Tours. With DeseripUve Text. 
60 Plates. 2 Vela. SmaU foUo. Sis. Go. each. i 

COOKERY (MoDBBN Dombstic). Founded on Principles of Economy 

and Practical Knowledge. By a Lady. Woodcuts. Feap. Svo. ba. ' 

CRABBE (Rby. Gbobob). Life k Poetical Works. Illustrations. 
Royal Svo. 7§. 

CRIPPS (WiLrRiD). Old English Plate : Ecclesiastical, DeooratiTe, 
and Domestic, its Makers and Marks. W ith a Complete Table of Date 
Letters, Ac. New EdiUon. With 70 IlltutraUona. Medium 8vo. ie«. I 

Old French Plate; Furnishing Tables of the Paris Date 

Letters, snd f ae»imlles of Other Marks. With liloatrations. 8vo. St. 6(1. 



TUBOLOOIA OkRMAKV^A. 

Fft>SiX)N'& CEfvau SKiBmnuxBS. 
Andrkwks* Dbvotioks. 
CukisTiAM Year. 
Pahadisk LoeT. 

PILORIU'S PBOOBKSS. 



8 LIST OP WORKS 



CROKSR (J. W.). ProgressiTe Geography for Children. 

18mo. 1«. 6J. 

. Bottweirs Life of Johnson. Including the Tour to the 

Hebrides. Seventh Bdition. Portnita. 8vo. 12«. 

Historical Essay on the Guillotine. Fcap. 8to. U. 



CROWE AKD CAVALCASELLE. Lives of the Early Flemish 
Painters. Woodcuts. Post 8to, 7«. Sd, ; or Large Paper, 8vo, 15«. 

History of Painting la North Italy, from 14th to 

16th Century. With Illustrations. 2 Vols. 870. <42«. 

Life and Times of Titian, with some Account of hia 



Family, chiefly from uen and unpubilbbed records. With Portrnit and 
Illustrations. 2 void. 6ro, 

GUMMING (R. Gordon). Fi?e Years of a Hunter's Life in the 
Far Interior of South Africa. Woodcuts. Pott Sro. 6». 

CUNYNGHAME (Sib Arthur). Travels in the Eastern Cancasns, 
on ibe Caspian and BlHck Seas, in Dagbestan and the Frontiers ol 
Persia and Turkey. Ulustrationif. 8to. I8«. 

CURTIUS' (Professor) Student's Greek Grammar, for the Upper 
Forms. Edited by Db. Wm. Smith. Post 8to. 6«. 

Elucidations of tbe abo?e Grammar. Translated by 

Etxlyx Abbot. Post 8to. 7«. 6d. 

Smaller Greek Grammar for the Middle and Lower 



Forms. Abridged from tbe larger work. 12mo. St, 6d. 

Accidence of tbe Greek Language. Extracted from 



the aboTe work. 12mo. 2«. 6d, 

Principles of Greek Etymology. Translated by A. S. 



WiLKurt, M.A., and E. B. Emolavo, M.A. 2 voLi. 8vo. lb*, each. 
The Greek Verb, its Structure and Development. 



Translated by A. S. Wiuciys, M.A., ani E. B. Ekolaxd, M.A. 
6vo. 18*. 

CURZON (HoR. Robkrt). Visits to tbe Monasteries of the Levant, 

Illustrations. Post 8to. 7«. 6d. 

CUST (Gkheral). Wairiors of the 17th Century— The Thirty Years' 
War. 2 Vols. 16«. Civil Wars of FrRiioe and England. 2 Vols. 16s. 
Commanders of Fleets and Aimies. 2 Vols. IHs. 

— Annals of the Wars — 18th & 19th Century. 

With Maps. 9 Vols. Post Sto. 6s. each. 

DAVY (Sir Humphrt). Consolations in Travel; or, Last Days 

of a Philosopher. Woodcuts. Fcap. 8vo. Ss. Qd. 

Salmonia; or. Days of Fly Fishing. Woodcuta. 

Fcap.Sro. 3s. 6d. 

DE COSSON (B. A.). The Cradle of the Blue Nile; a Journey 
through Abyssinia and Soudiin. and a Residence at tbe Court of King 
JobnofEtb'iopia. Map and Illustrations. 2 vols. PostSro. 21«. 

DENNIS (Gborqb). The Cities and Cemeteries of Ktruria. A 

new Edition, revised, recording all tbe Utest Discoveries. With 20 
Plans and 200 lUustraUons. 2 vols. Medium 8vo. 42s. 

DENT (Emma). AnnaU of Winchcombe and Sudeley. With 120 

Portraits, Plates and Woodcuts. 4to. 42«. 
DERBY (Earl or). Iliad of Homer rendered into English 

Blank Verse. With Portrait. 2 Vols. Post 8vo. lOi. 



PUBLISHED BY MR. MURRAY. 9 

DARWIN'S (Charlm) WORKS :— 

JovRRAL OF ▲ Naturalist durivo a Yotaqb bouh^ thb 
WoEU>. Groim 8vo. 9m. 

Origin op Specixs bt Means op Natubal Sblsctiob ; or, the 
PreaenratioQ of Favoared lUced in the Struggle for Li£i. Woodcuts. 
Crown 8to. 7t. 6d. 

Yariation op Abixals and Plahts under DoXBSnOATIOV. 
Woodcuts. SYols. Crown 8to. 18m. 

Descent of Man, and Selection in Bblation to Sbx. 

Woodcuts. Crown 8to. 9m, 

Expressions of the Emotions in Man and Animals. With 
Illustrations. Crown 8to. lU. 

Yarious Contritances bt which Orchids ari Fbrtiliied 

BT IuBBcrs. Woodcuts. Crown 8to. 9m. 

Moybments and Habits of Cumbino Plants. Woodcats, 
Crown 8to. 6«. 

Insectiyorous Plants. Woodcuts. Crown 8to. 14<. 

Effects op Cross and Self-Fertilization in thi Yeobtablb 
KixoDov. Crown 8to. VIm. 

Different Forms of Flowers on Plants of thi same 

8PKCIBS. Crown 8vo. 10«. 6<i. 

Power of Movement in Plants. Woodcuts. Cr. 8to. 15«. 
The Formation of Yegbtable Mould throuoh the Action of 

WoBMS; with ObMnratioDS on their Habits. Post 8vo. 

Lip I OF Erasmus Darwin. With a Study of his Works bj 

EaxKST Kkaubk. Portrait. Crown 8vo. 7m. 6d, 

Facts and Arguments for Darwin. By Friti Mullbb. 
Translated by W. S. Dallas. Woodcuts. Post 8vo. 6m. 

DERRY (Bishop of). Witness of the Psalms to Christ and Chris- 
tianity. The Bampton Lectures for 1876. 8to. lU. 

DEUTSCH (Emanuel). Talmud, Islam, The Targums and other 
Literary Remains. With a brief Memoir. Svo. 12«. 

DILKE (Sir C. W.). Papers of a Critic. Selected from the 
WritiDfTs of the late Cuas. Wbmtwostu Dilks. >Yith a Biographi- 
cal Sketch, a Vols. bvo. iU. 

DOG-BREAKINQ. [See Hutchinson.] 

DOMESTIC MODERN COOKERY. Founded on Prindplet of 
I Economy and Practical Knowledge, and adapted for PriTate Families. 

I WoodeuU. Fcap.8vo. 6«. 

DOUGLAS'S (Sib Howakd) Theory and Practice of Gunnery. 

I Plates. 8vo. 2U. 

' (Wm.) Horse-Shoeing; As it U, and As it Should be. 

I Illustrations. Post Sro. 7m. tki. 

DRAKE'S (Sib Fbanois) Life, Voyages, and Exploits, by Sea and 
I Land. By Johx Babvow. Post 8to. iM. 

DRINKWATER (Jobn). Hintory of the Siege of Gibraltar, 
177»-1783. With a Description and Account of that QarrlMB from the 
Earlieet Periods. PoBt8yo. S«. 



10 LIST OF WOAK8 



DUCANOE'S UxDiJBYAL Latih-Ekgush Dictiohart. Be-arranged 

and Edited, in accordance with the modem Scleoca of Philology, hj Ker, 
£. A. Datmak and J. U. Hkssku. Small 4to. [/» tripanUim, 

DU CHAILLU (Paul B.). The Land of the Midnight Son ; Sammer 
aod Winter Joomeys through Sweden, Norway, Lapland, and Mortbem 
Finland, with DescriptionH of the Inner Lite of the People, their 
Manners and Coetoms, the Primitive Antiqaities, &c., Ac. With Map 
and 2a6 Illiutrations. 2 Vols. 8to. 

— ^-^— — Equatorial Africa, with Aecounts of the 
Gorilla, the Mest-building Ape, Chimpancee, Croeodile, Ae. lUus- 
tratteni. 8vo. Sltf. 



Joarnej to Ashango Land; and Farther Pene- 
tration into Equatorial Africa. Illustrations. 8ro. 21«. 

DUFFEKIN (Lord). Letters from High LaUtadei; a Yacht 
Vojage to Iceland, Jan Mayen, and SpiUbergen. Woodeuta. Post 
8to. li.ed. 

• Speeches and Addresses, Political and Literary, 

delivered in the Uoute of Lords, in Canada, and elsewhere. Svo. 

\In th4 Preu. 

DUNCAN (Major). History of the Rojal ArtUlery. Com- 
piled from the Original Records. Portraits. 2 Vols. 8vo. 18s. 

■ English in Spain; or, The Story of the War of Suc- 

cession. 1834-1840. Compiled from the Reports of the British Com- 
missioners. With Illustrations, bvo. Id. 

DlJllEK (Albert) ; his Life, with a History of his Art. By Dr. 
Thacsixo, Keeper of Archduke Albert's Art Collectiou at Vienna. 
Tranrilated fh>m tlie German. With Portrait uid Illustrations. 2 vols. 
Medium 8vo. 

KASTLAKE (Sir Cbarlxs). Contributions to the Literature of 
the Fine Arts. With Memoir of the Author, and Selections firom his 
Correspondence. By Laut Eastlakb. 2 Vols. 8vo. %4m, 

EDWARDS (W. H.). Voyage up the Rirer Amazon, including a 
Visit to Para. Post 8vo. 2s. 

ELDON'S (Lord) Public and Priyate Life, with Selections from 
his Diaries, &e. Bj Horacb Twiss. Portrait. S Vols. PostSro. Sl«. 

ELGIN (Lord). Letters and Journals. Edited by Thsodork 

Walboxd. With Preface by Dean Stanley, bvo. \A*. 

SLLESMERE (Lord). Two Sieges of Vienna by the Turks. 

Translated fh>m the German. Poet 8vo. 2§ 
ELLIS (W.). Madagascar Revi^ted. The Persecutions and 

Heroic Sufferings ot the Native Christians. Illustrations. 9ro. 16*. 

Memoir. By His Soh. With his Character and 

Work. By Rhv. Henry Allon, D.D. Portrait. 8vo. 10«.M. 
(RoBinson) Poems and Fragments of Catullus. 16mo. 5», 

SLPHINSTONE (Hov. Mouhtstuart). History of India— the 
Hindoo and Mahomedan Periods. Edited by Pbofkssob Cowkix. 
Map. 8vo. 18ii. 

— - (H. W.). Patterns for Turning ; Comprising 

Elliptical and other Figures cut on the LathA without the use ot any 
Ornamental Chuck. With 70 llluHtrations. Small 4to. lb*. 

ELTON (Capt.) and H. B. COTTERILL. Adventures and 

Discoveries Among the Lskes and Mouutains of Eastern and Ceuiral 
Africa. With Map and Illu8trations. 8vo. 31<. 

ENGLAND. [See Arthur, Crokrr, Humb, Markham, Smith, 

and Stakhopk.] 

ESSAYS ON Cathedrals. Edited, with an Introduction. 

By Dkax I^>vsok. 6to. 12«. 



PUBLISHED BT MR. MURRAY. 1 1 

FBB6USS0N (Jamb). Histoiy of Arehiteeiare in all Countries 
from the Earliflst Times. With LfiOO IlliutrmUoiia. 4 VoU. Medium 8to. 
I. k U. Ancient and MedisyaL 68«. ;; 
IIL Indian ft Eastern. 42«. lY. Modem. 81«.6<2. 

Bode Stone Monnmenta in all Countries; their Age 



mud Utee. With S80 lUostratlons. Mediam 8to. ii$. 

Holj Sepulchre and the Temple at Jerusalem. 



Woodcnts. 8to. 7«. tfd. 

Temples of the Jews and other buildings in 



the Haimm Area mt JeruMdem. With lUustratlozui. 4to. 42t. 

PLEMINO (PaorsssoB). Student's Manual of Moral Philoeophj. 

With QaotatiooB and References. Poet 8vo. 7«. &/. 

FLOWER QAKDEN. By Rkv. Thos. Jaicaa. Fcap.8T0. U. 
FORBES (CiPT.) British Burma and iU People; Katlre 

Manners, Customs, and Kelljfion. Cr. 8to. 10«. 6d. 

FORD (RioHABD). Gatherings from Spain. Post 8to. 8«. td, 
FORSTER (Johk). The Early Life of Jonathan Swift. 1667-1711. 

With Portrait 8to. 16*. 

FORSTTH (William). Hortensius; an Historical Essay on the 

Office and Duties of an Advocate. Illustrations. 8to. 7«. 6i. 

Novels and Norelists of the 18th Century, in 

Illustration of the Manners end Morals of the Age. Fost 8to. 10«. dd, 

FRANCE (History of). [cJee Jaavis— Maskhax — Smith — Src- 

FRENCH IN ALGIERS ; The Soldier of the Foreign Legion^ 
and the Prisoners ef Abd-el-Kadir. Translated by Lady Duww Qo«do«. 
l'ost8vo. 2s. 

FRERB (Sia Bartle). Indian Missions. Small Bto. 2#. 6J. 

Eastern Africa as a Field for Miuionary Labour. With 

Map. Crown Sto. b*. 

Bengal Famine. How it will be Met and How to 

Prevent Future Famines in India. With Maps. Crown Svo. 6«. 

(M.). Old Deccan Days, or Hindoo Fairy Legends 



current in Southern Indis. with Introdnetion hj 8ir Baetls raaaa. 

With 50 lUusirAtions. Post 8vo. 7s. 6d. 

QALTON (F.). Art of Trarel ; or, HinU on the ShifU and Con- 
trivances available in Wild Countries. WoodeuU. PoetSvo. 7«. 6^. 

GEOGRAPHY. [See Bu5bcrt— Caoaaa— RicHAai»r>a — Smith 

— StUDB3ITS'.J 

GEOGRAPHICAL SOCIETY'S JOUUNAU (PuUuhed Yearly.) 

GEORGE (Erkist). The Mosel ; a Sericn of Twenty Euhinp, with 

Descriptive Letterpress. Imperial 4to. 4-£t. 
Loire and South of France ; a Series of Twenty 

Etchings, with Deeeriptive Text. F»lin. 4u. 
GERMAN Y (HisToar or). [See Marxh am. J 

GIBBON (Ei»wAaD). History of the JJecline and Fall ef tk« 
Roman Empire. Edit#>f! hj Milmav, Gx:iii/r, aad Ur. Wm. tmrtm. 
Maps. 8 Vols, 8vo. 9)s. 

The Stodent's Edition; an Eplt^>me «f the ab^e 



worli. incr.rporatinf ibe JtM^arehes «f lUesttt C*immsmUM iM% , Uf Itt. 
Wh. SiiiTM. W<.«dciits. Fost dvo. Is. M. 

GI7FARD (KDWAhb). Deeds of Narat I>arinf ; ev, AMerfeUs e# 

the British Navj. FcAp. !lvo. Zs. U. 



12 LIST OP WORKS 



QILL (Capt. Wx). The RWer of Golden Sand. Namtire 
of a Jmirner throagh China to Bnrmah. With a Preface bf CoL 11. 
Yule, C.B. Maps and llloatratioiis. SYola. 8vo. 80«. 

(Mbs.). Six Months in Ateeniion. An Unscientific Ac- 

count of » Scientific Elxpe ditioa. Map. Crown Sro. 9». 

GLADSTONE (W. £.). Rome and the Newest Fashions in 

Religion. Three Tracts. &ro. 7«. 9d, 

Gleanings of Past Tears, 1848-78. 7 vols. Sm%1l 

8ro. St. t^. each. I. The Throne, the Prince Contort, the Cablner and 
Constltutinn. II. Personal and Literary. III. HiMtorical and Speen- 
laUve. IV. Foreign. Y. and YI. EecletlastlcaL YII. Misoellane mir. 

GLEIO (G. R.). Campaigns of the British Anny at Washington 
and New Orleana. Poat 8vo. 9«. 

Story of the Battle of Waterloo. Post 8vo. 8». (W. 

Narrative of Sale's Brigade in Affghanistan. Post 8to. 2m. 

Life of Lord Clire. Post 8vo. 8«. 6d 

Sir Thomas Mnnro. Post 8ro. 8«. 6d. 

OLTNNE (Sir Stephbh R.). Notes on the Chnrches of Kent. 

With Preface by W. H. Gladstone, M.P. Illnstrations. 8vo. 13«. 

GOLDSMITH'S (Oliver) Works. Edited with Notes by Pma 
CnwivoHAM. Vignettes. 4 Vols. 8vo. 80s. 

GO MM (Field- Marshal Sir Wx. M.), Commander-in-Chief in 
India, Constable of the Tower, and Colonel of the CoHntream Gunrds. 
His Letters and Journals. 1799 to 1915. Edited by F. C. Carr Gomiu. 
With I»ort rait. 8vo. 

GORDON (Sir Alrx.). Sketches of German Life, and Soeoea 
from the War of Liberation. Poet 8to. 8s. td. 

(Ladt Duff) Amber- Witch: A Trial for Witch- 

craft. Post Svo. Ss. 

French in Alters. 1. The Soldier of the Foreign 

Legion. S. The Prisoners of Abd-el-Kadlr. Poet 8vo. 2«. 

GRAMMARS. [See Curtius ; Hall; Huttov; Kiko Edward; 
Lkatres: Mabtzkks; Matthiji; Smith.] 

GREECE (History of). [See Grote — Smith — SiUDEirrs'.] 

GROTE'S (George) WORKS :— 

History of Grsscb. From the Earliest Times to the close 

of the generation contemporary with the Death of Alexander the Great. 
Lihrarp Edition. Portrait, Maps, and Plans. 10 Vols. Svo. 190s. 
Cabinet Edition. Portrait and Plans. IS Vols. Post 8vo. 9$. each. 

Plato, and other Companions of Socrates. 8 Vols. Svo. 45$. 
Aristotle. With additional Essays. Svo. 18^. 
MiROR Works. Portrait. Svo. 14«. 
Letters ok Switzerland ix 1847. 6«. 
Persoral Life. Portrait. Svo. 12«. 
GROTE (Mrs.). A Sketch. By Lady Eastlake. Crown Svo. 6*. 

HALL'S (T. D.) School Manual of English Grammar. Wiih 
Copious Exercises. ISmo. 3*. 6d. 

Manual of English Composition. With Copious Illustra- 
tions and Practical Exercises. 12mo. S». 6d. 

Primary English Grammar for Elementary Schools. 

P.ased on the larger work. 1 6mo. U. 

— Child's Firat Latin Book, comprising a full Practice of 

Nonos, Pronouns, and Adjectives, with the Actire Verbs. 16mo. 3<. 
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HALLAM'3 (Hkibt) WORKS :— • 

The Cokstitdtional History of Ekoland, from the Accoa- 

Hlon of Hftiiry the Seventh to the Defttb of Oeorge the Seermd. Library 
Edition, 3 Vols. 8vo. 8o«. CnbbMt Sditioik, 8 Vole. Post 8to. lt§, St»- 
deni's Edition^ Post Svo. 7/. td. 

History op Ecropb during thb Middlb Aobs. Library 

KdiHon, 3 Vols. 8to. 80f. Oabmet JUiiion, S YoU. Post 8vo. 12«. 
Student's Edition, Post 8to. 7m. 6d, 

Literary History of Europe duriko the 15th, 19th, and 
17th Gkntuuirs. TAbrary AUlwm, 3 Vols. Sro. 86«. Oabimtt JUiiion, 
4 Vols. Post 8vo. lOi. 

HALLAM'S (Arthur) Literary Bemains; in Yersa and Prose. 

Portrait Feap. 8to. it. M. 

HAMILTON (Gbk. Sir F. W.). History of the Grenadier Gnarda. 

From OriginHl Documents, &o. With IllustrationH. 8 Y<d8. 8vo. 63s. 

-^^^ (Andrew). Rheinsberg: Memorials of Frederick the 

Groat and Prince Heaiy of Prussia. 2 Vols. Crown 8to. 8U. 

HART'S ARMY LIST. {Pvbliahed QwMrterly and AnnuaUy.) 

HATCH (W. M.). The Moral Philosophy of Aristotle, con- 
Bistinj^ of a translation of the Niehomachean Ethics, and of the Para- 
phrase attribiitf d to Audronicus, with an Introductory Analjais of each 
book. 8to. 16«. 

HATHERLEY (Lord). The Continuity of Scripture, as Declared 

hj the TestimoDy of our Lord and of the ETangelists and Apostles. 
8to. 6tf. Popular Edition. Post 8to. 2m. 9d. 

HAY (Sir J. H. Drummokd). Western Barbary, iU Wild Tribes 

and Sava^ Animals. Post 8to. %m. 

HAY WARD (A.). Sketches of Eminent Statesmen and Writen, 
with other Essays. Reprinted from the " Quarterly Reriew." Contents : 
Thiers, Bismarck, Cirour, Metternicb, Montalemberr, Melboarni*, 
W«lles1ey, Byron ani Tennyson, Venice, St. Sininn, Serlgn^ Du 
DeffdnJ, lloUaud Huune, Strawberry Ilill. 2 Vols. 6vo. tit, 

HEAD'S (Sir Francis) WORKS :— 

Thb Royal Kkoinekr. Illustrations. Svo. 12«. 
LiFB OF Sir John Burootne. Post 8yo. 1«. 
Rapid Journeys across the Pampas. Post 8yo. 2«. 
Bubbles from the Brunnen of ^'ASSAU. lUastrations. Post 

bvo. Tt. M. 

Stokers and Pokers ; or, the London and North Western 
Railway. Post 8to. S«. 

HEBER'S (Bishop) Journals in India. 2 Yols. Post 8yo. 7«. 

Poetical Works. Portrait. Kcap. 8to. Ss. 6d 

. • Hymns adapted to the Church Senrice. 16mo. 1$. 6d. 

HERODOTUS. A New English Version. Edited, with Notes 

and Essays. Historical, Ethnographical, and Geographical, by Canon 
Rawuxsox, Sir H. Rawlixson and Sim J. G. Wiluxson. Maps aad 
Woodcuts. 4 Vols, Svo. 4S«. 

HERRIES (Rt. Hon. John). Memoir of his Public Life durin^c 
the Reigns of George III. and IV., William IV., and Qocen Yietoria. 
Fonnrfed on hts Letters and otber Unpublished Documents. By his 
sen. Edward Uerries, C.B. S rols. tivo. 24«. 

HEUSCHEL'S (Caroline) Memoir and Correspondence. By 
Mas. John XissscHBL. With Portraits. Crown 8to. 7t,9d, 
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HAND-BOOK— CORNWALL, Launcestoa, Penzance, Falmonih, 

the Lisard. LAod's End, Ac Maps. Poit 8vo. 6«. 

CATHEDRALS of Winchester, Salisbury, Exeter, 

WelU, Chtehect«r, Roche!«tar. CaatArbtuy, and St. AltMins. With 130 
lUiucratioiu. :i Vols. Cr. 8vo. S6«. St. Albans •epantely-.er.STOw 

GLOUCESTER, HEREFORD, awd WORCESTER, 

GiRiioMter, Cheltenham. 8troad, Tewkrsbury, Leominster, Rom, Mal- 
Tem, KlddermiuBier, i>udley, BromagroTe, ETeaham. Map. FoatSro. 

— CATHEDRALS of Bristol, Gloncester, Hereford, 



Woic48ter,and Liolifield. With fiO lllustraaons. Crown 8to. I6t. 

NORTH WALES, Bangor, Caroarvon, Bcaumarii, 
Snowdon, Llanberis, Dolgellj, Cader Idris, Conway, &e. Map. Post 
8vo. 7«. 

-SOUTH WALES, Monmouth, Llandaff, Merthyr, 

Vale of Neath, Pembroke, Carmarthen, Tenby, Swansea, The W7e,dte. 
Map. PostSvo. It. 

CATHEDRALS OP BANGOR, ST. ASAPH, 
Llandaff, and St. DaviJ's. With II lustrations. Post 8to. l&s. 

NORTHAMPTONSHIRE AND RUTLAND— 

Northampton, Pererborouith , Towce«tAr, DaTentnr, Market Har- 
borongh, Kettering, Walilngbotoufrl<, Tbrapston, titamford, Upping- 
ham, Oakham. Maps. PostSvo. 7«. 6d. 

DERBY, NOTTS, LEICESTER, STAFFORD, 

Matloek, Bakewell, Chatsworth, The Peak, Baxton, Hardwiek, Dore 
Dale, Ashbome. Southwell, Mansfield, Retford, Burton, BelToir, Melton 
Mowbray, Wolrerbamptcn, Lichfield, Walsall, Tamworth. Hap. 
Post 8vo. 9s. 

SHROPSHIRE AHD CHESHIRE, Shrewsbury, Lud- 



low, Bridgnorth, Oswestry, Chester, Crewe, Alderley, Stockport, 
Birkeohead. Maps and Plans. Postbro. 6«. 

-LANCASHIRE, Warrington, Bury, Manchester, 

LlT**rpool, Burnley, Clitheroe, Bolton, Blackburn, Wigac Preston. 
Rochdale, Lancaster, Southport, Blackpool, (kc. Maps and Plans. 
Poht Svo. 7*. 6d. 

— YORKSHIRE, Doncaster, Hull, Selby, Beverley, 



ScArhnrongh, Wbitby, Harrog«te, Kipon, Tweeds, Wakefield. Bradford, 
Halifax, UudderHfi«ld. Sheffield. Map and Plans. PostSvo. l'i«. 

CATHEDRALS of York, Ripon, Durham, CarlL«Ie, 



Cheater, and Manchester. With 60 lUuHtrations. 2 Vols. Cr. Sro. Sl«. 
DURHAM AKD NORTHUMBERLAND, New- 



oaKtle. Darlington, Gateshead, BUhop Auckland. Stockton, Hartlepool, 
Sunderland, Shields, Berwick-on-Tweed, Morpeth, Tynemoath, Cold- 
strt-am, Alnwick, &c. Map. Post 8vo. 9«. 

WESTMORLAND amd CUMBERLAND— Lan- 



caster, Fnmeita Abbey, Ambleside. Kendal. Windi*rmers. Coniston, 
Kfl-twick. Qrasmere, Ulswater, Carlisle, Cockermoutb, Penrith, Appleby. 
Map. Post bro. 

*•• MtraaAT's Map or tbb Lake Distbict, oo canvas. 8t.9d. 

SCOTLAND, Edinburgh, Melrose, Kelso, Glasgow, 



Dumfries, Ayr, Stirling, Arran, The Clyde, Oban. Inverary, Locb 
Lomond. Loch Katrine and Trossachs, Caledonian Canal, Inverness, 
Pe'Tb. Dundee. Aberdeen, Braemar, Skye, Caithness, Koss, Suther- 
lav)d,&c. Maps and PUns. PostSvo. 9t. 

IRELAND, Dublin, Belfast, the Giant*d Cause- 



war, Tion»iral. 'Jalwar, Wexford. Cork. Limerick. Wat<»rfor«l. Killar- 
ue>, Bautry, Gleoganff, Ac. Maps and Plans. Poitt tfvo. IC^j. 
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HOMJfi AND COLONIAL LIBRARY. A Series of Worki 
Adapted for all cireleB and elaasert of Readers, bavioK been leleeted 
for rht*ir acknnwlt^riuHd in'er«itr, and ability nf tlie Aiitlion. Poat8TO. 
Ptihlirtlied a: 2/t. and af.6d. eacii, and arranged under tiro diBtinetlre 
boadt as foUowa : — 

CLASS A. 
HISTORY, BIOGRAPHY, AND HISTORIC TALES. 



1. 8IE0E OP OIRRALTAK. By 

JoHV Dkivkwatkr. 2j. 

2. THE AMIJER-WITCn. By 

Laut Dvrr Goiiix>2f. 2». 

8. CROMWELL AND UUNYAN. 
By KobKMT bouvHRV. 2$. 

4. LIFE(»rdiR FRANCIS DRAKE. 
By JouM BaaauMr. 2s. 

6. CAMPAIGNS AT WASHING- 
TON. By Rcy.G.R.Glkio. 2s. 

6. THE FRENCH IN ALGIERS. 

By Laiiv Dvvr Gi>hu(»m. 2$. 

7. THE FALL OF THE JESUITS. 

8. LIVONIAN TALES. 2s. 

9. LIFE OF G0ND£. By Loed Ma- 

bom. 3«. ad. 

10. BALE'S BRIGADE. By Bit. 
0. R. Qlkig. 2s. 



I 



U. THE SIEGES OP VIENNA. 
By LoED Ellkbmub. 2*. 

15. THE WAYSIDE CROSS. By 
Gaft. Milmaji. 2s. 

13. SKETCHES or GERMAN LIFE. 
By Sir A. Goruok. Ss. 6tL 

14. THE BATTLE or WATERLOO. 
By Ret. G. R. Olrio. Zt.9d. 

16. AUTOBIOGRAPHY OF STEP- 
I FENS. 2s. 

16. THE BRITISH POETS. By 
Thoscah C a MPS ell. 3s, 6i. 

! 17. HISTORICAL ESSAYS. Bj 
LoEO Mauom. Ss. tkl 

18. LIFE OF LORD CLIVE. By 
Ret. G. R. Glkio. Ss.dtL 

19. NORTH - WESTERN RAIL- 
WAY. BySiEF.B.UiAO. Si. 

20. LIFE OF MUNRO. By RiT. O. 
K.GLE10. Ss.iid. 



CLASS B. 

VOYAGES, TRAVELS, AND 
By Geoeob 



1. BIBLE IN SPAIN. 
BOEEOW. 3«. 6d. 

8. GYPSIES or SPAIN. By Geoeob 

BOEHOW. Ss. 6d. 

8A4. JOURNALS IN INDIA. By 
Biauop Uebee. 2 VuIm. 7s. 

6. TRAVELS im the HOLY LAND. 
By IkBY and M a.nulk8. 2s. 

6. MOROCCO AND THE MOORS. 

By J. DaaiCMuMu Hay. 2s. 

7. LETTERS FROM iue BALTIC. 

By a Ladv. 

& NEW SOUTH WALES. By Mes. 
Meesditu. 2i. 

9. THE WEST INDIES. ByM.G. 

Lewih. 2s. 

10. SKETCHES OF PERSIA. By 

Sir Juux Malcolm. Ss. GJ. 

11. MEMOIRS OF FATHER KIPA. 

2s. 

12 A 18. TYPEE AND OMOO. By 
HiEnavx Melvili.k. 2 Vula. 7s. 

14. MISSIONARY LIKE IN CAN- 
ADA. By Krv. J. AHiHrrr. 2s. 



ADVENTURES. 



1 



16. LETTERS FROM MADRAS. By 
a Lai>t. 2s. 

16. HIGHLAND SPORTS. By 

CuAELxa St. Joub. Ss. 9«L 

17. PAMPAS JOURNEYS. By Sib 

F. B. Ueau. 2s. 

18 GATHERINGS FROM SPAIN. 
By RicuAEu FoEO. Ss. 6dL 

19. THE RIVER AMAZON. By 

W.H. Edwaem. S«. 

20. MANNERS A CUSTOMS OP 

INDIA. ByRav.C.AcLAED. U. 

21. ADVENTURKS IN MEXICO. 

By G. F. Ruxiox. Ss.6d. 

22. PORTUGAL AND OALICIA. 

By LoEO Caumarvor. St. 6d, 

28. BUSH LIFE IN AUSTRALIA. 
By Rev. H. W. Hatoabtb. 2s. 

24. THE LIBYAN DESERT. By 

Batlb St. Jobb. ts, 

25. SIERRA LEONE. By A Lady. 

Ss.6d. 



Each work may be bad separatelr. 



18 filS''' OF WORK** 



HOLLWAY (J. 0.). A Month in Norway. Fcap. 8vo. 2a. 
HOKET BEE. By Rby. Thomas Jambs. Fcap. 8vo. 1«. 
HOOK (Dban). Church Dictionary. 8to. 16«. 

(Thsodorb) Life. By J. G. Lookhart. Fcap. 8vo. Is. 

HOPE (A. J. Beresford^. Worship in the Church of England. 

8vo. 9*., or, Popular Select ion* from. 8vo. 2*. 6d. 

HORACE ; a New Ediiion c f • he Text. Edited hy Dbah Milm ah. 

with 100 WoodcutH. Cr .wii 8vo. 7*. 6d. 

HOUGHTON'S (Lord) Mcnographs, Peraonal and Social With 

Portraits. Grown 8vo. 10s. 6d. 

Poetical Works. Collected Ediiion. With Por- 
trait. 2 Vols. Fcap.8«ro. 12*. 

HOUSTOUN (Mrs.). Twenty YearR in the Wild West of Ireland, 
or Life in Coriiiaught. Post Bvo. 9t. 

HUME (The Student's). A History of England, from the Inva- 
sion of JuliuH CieHarto the Revolution of 1688. New Edition, rerised, 
corrected, and mntlnnwi in the Treatj of Berlin, 1878. By J. 8. 
Bbewkb, M.A. With 7 Coloured Maps &70 Woodcuvi. Post 8vo. 7«.M. 

HUTCHINSON (Gen.). Dog Breaking, with Odds and Ends for 
those who Icve the Dog aud the Gun. With 40 Illustrations. Crown 
8vo. 7x. 6d. 

HUTTON (H.E.). PrincipiaGrseca; an Introduction to the Stndy 
of Qr«>ek. Comprehending Grammar. De1«>cttiii, and ExardM-book, 
with Vocabularies. Sixth Edition. 12mo. St. 6iL 

HYMNOLOGY, Dictionary of. See Julian. 

INDIA. [See Elphisstone, Hand-book, Temple.] 

IKBY AND MANGLES' TraveU in Eg}'pt, Nubia, Syria, and 
the Holy Land. Post 8vo. 2*. 

JAMESON (Mrs.). Lives of the Early Italian Painters— 

and the Progiens of Painting In Italy — Cimabue to Bassano. With 
BO Portraits. Post 8vo. 12«. 

JAPAN. [See Bird, Mobsman, Mounset, IIk.ed.] 

JENNINGS (Louis J.). Field PatliK and Orceii Lanes in Surrey 

and Sussex. Illustrations. Po>t Svo. lOs. OJ. 

Jlamble!* nnjor.g the Hills in the Peak of Derbyshire 

and on the SMith I)own«. Witli hktrtches of people by llic way. With 
23 Illustratious. Post 6vo. lis. 

JERVIS (Kev. W. H.). The Gallican Church, from the Con- 
cordat of Bolopna, 1516, t/» the Kevolution. W'Uh an lutroduction. 
Portraits. 2 Vols. 8vo. 28«. 

JESSE (Edward). Gleanings in Natural History. Fcp.Svo. 8«. 6d. 
JEX-BLAKE (Rev. T. W.). Life in Faith: Sermons Preached 

at Oultcnham i»nd Rupby. Fcap. Svo. 3t. (v/. 

JOHNSON'S (Dr. Sam okl) Life. By Jau.e* Boswell. Including 
tlie Tour to the Hebrides. Edited by Ma. Cboub. 1 vol. lioyal 
8vo. 128. 

JULIAN (Rev. John J.). A Dictionaiy of Hymnology. A 

Companion to Kxiftting Hvmn Bookn. Pettinj; forth the Origin and 
History of the Hymns contained in th^ Principal Hymniils uKcd by the 
Chiirclies of Knj^Uud, Scotland, and licland, and various Di8senting 
Bodies, %-ith Notic«^e of their Autliors. Post 6to. [In thf Ims. 

JUNIL'S' Handwriting Profes«?ionally investigated. By MhChabot, 

Expert. AVitlj I'refuce and Collateral Evidence, by the Hon. Edwabd 
Twit:LKTui. With FHC-iu.iles, Wt^xicut-i. Ac. 4t.». A8 8«. 
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KERR (Robert). Small Country House. A Brief Practical 

Discourse on the Planning of a Residence from SOOOC. to 6U00i. 
With Supplemenuiry t^tiinatcs to 700u<. Post 8vo. Zt. 

(R. Maloolm). Studeut'd Blackstone. A Systematic 

Abridfi^ent of the entire Gommeatartea, adapted to the preeent atat* 
of the law. Post bvo. 7s. 6d, 

KING EDWARD YIth's Latin Grammar. 12mo. Zs, ed, 

- — - First Latin Book. 12mo. 2#. 6c/. 

KING (R. J.). Archneology. Travel and Art ; being Sketches and 

StudieSt IIi«ttirical and Descriptive. 8vo. 1-J«. 

KIRK (J. Foster). History of Charles the Bold, Duke of Bur- 

rundy. Portrait. 3 Vols. Sto. 45f. 

KIRKES* Handbook of Physiology. Edited by W. MoRRi.KT 
Bakib, F.K.C.S. With 400 Illustrations. Po^t 8vo.* 14«. 

KUGLER'S Handbook of Painting.— The luliau Schools. Re- 
vised and R«niodelled from the raoKt recent K«Kea'x;liett. Hy Lady 
Eastlakk. Witli ho lUuHtraiions. *i Vols. Crown 8 vo. S0«. 

Handbook of Painting. — The German, Flemish, and 

Dutch Schooh. Utiviiitid and in part re-writtcn. liy J. A. C&owk. 
With (>0 lUuKtratioiiH. 2 Vols. Crown 8vo. iia. 

LANE <E. W.). Account of the Manners and Customs of Modern 
K»ryptians. With lilubtrHtions. 2 Vols. PustSvo. 12« 

LAWRKNCE (Sir Oko.). Reminiscences of Forty-three Year*' 

Service in India: including Captivities in Cabnl anmni; t)iH AffKhans 
and among the Siklis, and a Narrative of the Mutiny in Kajputana. 
Crowu 8vo. lOt. M. 

LA YARD (A. H.). Nineveh and its Remains : a PopuUr Account 
of Researches and DlKCoveries amidst the Uuinsi of Actsyria. With 
Illustrations. Kuiit bvo. 7« &/. 

Nineveh and Babylon; A P.)pular Account of Dis- 

orerien in the KninM, witli Travels in Armnnia, KHniistan and itie 
D<*8«rt, durinf; a Second Kxpeiition to Assyr.a. Witb iUuNirailour. 
Post Bvo. 7*. iid. 

LBATHES' (Stanlet). Practical Hebrew Grammar. With the 
Hebrew Text of (ieneKia i. — vi., and PNaliud i. — vi. Grauimatical 
Analysis and VncnhuUry. I'ost 8vo. 7s. 6<'. 

LENNEP (Rkv. H. J. Van). I^lissionary Travels in Asia Minor. 
With IllMHtrationx of Bihlicul IliHtory and Arcltuwlogy. With Map 
and Woodcuts. 2 Vols. Putt8v.>. 24«. 

Modern Cufctonis and Manncre of Bible Lands in 

IllnKtration of Scripture. With Coloured Maps and 3iHi lUusiratloBH. 
2 VuU. bvu. 2l«. 

L£3LIK(C. It.). Handbook for Young Painters. Iliustrations. 

Post 8vo. 7«. (x/. 

— — Life and Works of Sir Joshua Reynolds. Portraits. 

2 Volrt. 8vo. 42^. 

LETO (PoMi'OHio). Eight Months at Rome during the Vatican 

Council. 8vo. 12«. 

LETTEKii From thb Baltic. By a Ladt. Post 8vo. 2s, 

• 31 ADR AS. By a Lady. Post 8vo. 2s. 

SiKRRA Leohe. By a Ladt. Post 8vo. Zs.^d, 

LEVI (Lboni). History of British Commerce: and Economic 

ProKreSB of tlid Nation, from 1763 to 187 :). 8vo. 18«. 

LEX SaLICA; the Ten TexU with the Glosses and the Lex ' 

Eni#ndata. Srn>ptlcal y edited by J. H. IIrprkij*. With Notes on I 

tlie Frankiih Wor.ls in the Lex Salic i by II. Kkrk, of Leydeo. 4to. 42«. ' 

C X 



UST or WORM 



IflDDKT.L lUKtt). flu4cDt'* Huinry of Kovc. rron tlie (arijot 



LUPI!Ifi?4 from I.OW LATITUDES, or. Ibe JmraAl of the Hob. 

fniD<iM*(I>uhlB(Un. E<IHWbTL'4i>r>I:>TUii.WlFliMnitH.«anj^ 

LITIKOJiTONK (D>). Pimt Eip^liUos to JfH«». ISIO-SS. 
llluMncliM. Pom St*. Ti-M. 
— htcoai Expedition to Atiia. 19S3-M. Illiirtn- 

Jjuil Jonroali in Ontnl Afrio, from 1865 to 

blilwalh. CnnllnntdbriNan-ir - - - 

- ■ I'enoiiLl I.Ue. 

LIVlSfl'sTOrilA.' io'uniBl of ArtTtntDro i: 

LITOKiAV TALES. B; ths Antbar of "Letter* from (ho 

ll(lllf.' PiKI Bra. I>. 
LOOKHAUT (J. 0.). Ancient RpaDixh Ilalladi. HiatoricBl utd 

__ _ Ufc of Thaodore Honk. F«ap. 8to, It. 

IXlUUON (Mm.). OirdeDlDg for Idilicn. With Direetioni lad 

LYELL (Hia CanLH). Principla u( Oeolofcj; or, iba llodem 

ChinKMurtl.li Krtli ukI IU InM'iunH »i.>l<l<nd ni lUutnUnot 
OKkur. WIUi Illuilnxlon.. tv..i,. avo. sz.. 
— tiladcnt'i Element! of Ocnti'gj. With Table of Britiih 

FnulloBdNnllluntr-ti'iDi. ThI.H t.iulnn. BeTtud. P(i,I8to. »i. 

ljir« and Iisticn. Kdilcil I y bi< lister-io'law, Mrs. 
M HH,. With f.>rlr(l'. i V„l: M«. 
(K. M.). OeoKTsphloil HanrlUok of F«nu, Vfitlt Table* 

I.YTTON Il^KB). AMemoirof Julian Fane. WithPortrait. Pa*t 

M'CLINTOCk ( 9i» L.). Narrative of tlie Dinenver/ of the 

rm* Df sir John Friiiklln aud Ulr. CoiupiuLuui tu th« arUi Bm*. 

with llliwlntUnu. l^il§». 7i. M. 
UACDUUOALL (Col.). Modern Wartareu InSueneed byHodani 

ArtllKiT. Willi Plini. PMlSm. VJi. 
MACnitEQOlt (J.). BobBojoi 

UAETZNEK-a'"ii:i>ai,ian Ur^hmik. ,' 

■ruui. I<r CliibJ. U*Er:ii.LL.U, 
UAHUN (LoaD), »ee StiiruurK 
UA[NR(StR II. 3dmii(ii). Ancient I. 

KUir lll.U.CJ ••(H'KMT. »Dd 111 It-U 

village Communitien in tbe 

Earl;r lliatorf oflnatitulionti. 
MAt.COLU (SirJohk). Sk etc he* of '( 
MAN8K1. (Dun). limiM of Belig>ot. 

Pn^tRM. h.u. 

—^— litlier*, J,tetiire«. aril Uiirli 
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MANUAL OP SCIENTIFIC ENQUIRY. For the Ute of 

TraveUera. EdlUsd by Kev. K. Maix. Pott 8vo. Zt. Qd, {PiMisk«dltg 
order o/tk9 Lord* of thtt Admiralty.) 

MARCO POLO. The Book of Ser Marco Polo, the Venetian. 

Concerning the KtngdoniA a'ni MarveN of the Ivatt. A new EnglUh 
Veralon. Jllu8trat4)«i by the liftbt of Oriental Writer* and Modtra 
Travelfi. By Col. IIkmuv Yulk. Mapa and lUuatratiund. 3 VoU. 
Medium Svo. 6J«. 

MARKHAM (Mas.). History of England. From the First Inra- 

sion by the Romans. Woodcuta. 12mo. Sb. dJ. 
History of France. From the Conquest hj the 

Oauls. Woodcuta. 12nio. 3«. M, 

Hiat/)ry of Uermany. From the Invaaion bj Marios. 



Woodcata. r^iuo. 3«. H//. 

(Clements II.). A Popnlar Account of Peruvian 

Baric aad its iiitroduciion luto Britinh India. With Mapi. J*oat 
8vo. Un. 

MARRY AT (Joskph). Hintorj of Modem and Medinval Pottery 
and Porcelain. With a DtMcriptiuu of the Manufacture. Platea and 
Woodcata. 8vo. 42«. 

MARSH (G. P.). Student's Manual of the English Language. 

Edited with Additions. By Dr. Wm. Suitu. Poat Svo. 7«. Sd. 
MASTERS in English Theology. 'Lecturer deliveicd at Kings 

College, Loudon, in 1877, hv Kmin«ut Uivioe'i. With Introduction by 

Cnnon Barry. Po«t 8vo. 7i. 6<.l. 

MATTHIJl'S Greek Grammar. Abridged by Blomfisld. 

JRevised by E. 8. Ceookb. l'2mo. it. 
MAUREL'S Character, Aetiona, and Writings of Wellington. 

Fcap. 8vo. U. M. 
MAYO (Lord). Sport in Abysdinui; or, the Mareb and Tack- 

azzee. With Illustrations. Crovru 8vo. 12«. 

MEADE (Hon. Herbert). Ride through the Disturbed Districts of 
New Zealand, with a Cruix^ amoog the South Sea Islauda. With lUoa- 
tratlons. Medium 8vo. 12«. 

MELVILLE (Hbrmamn). Marquesas and South Sea Islands. 
S Vola. Post 8vo. 7$. 

MEREDITH (Mrs. Charlkb). Notes and Sketches of New Soath 

Wales. Post 8vo. 2t. 
MICHAEL ANGELO, Sculptor, Painter, and Architect. His Life 

and Works. By C. Hratu Wilaox. Ilhuitratioiia. Koyal 8vo. 
MIDDLETON (Cuas. U.) A Descriptive Catalogue of the 
Etched \Vork of Ri>rabrandr, with Ltfe and Introductions. Wkh 
KxpUnatory Cuts. Medium 8vo. 31m. 6d. 

MILLINGTON (Rbv. T. S.). Signs and Wonders in the Land of 
Ham, or th«f Ten Pla^Mion of Egypt, with Ancient and Moditro Illustra- 
tions. Woodcuta. I'obt 8vo. It, Qd. 

MIYAiiT (St. Geo rob). Lemons from Nature; as manifested in 

Mlod and Matter. 8vn. 15«. 

The Cut. An Intioduction to the Study of Backboned 
tpccially Mammals. With 200 lilustrationa. Medium 8to. 

is). Life and Letters of Lord Byron. Cabinet 

^ith Plates. 6 Vols. Fcap. 8to. 18s.; topnUur Xiitiom, 
ita. Royal 8to. 7s. 6d, 

W.), R.N. Di>covcries in New Guinea, Polynesia, 
^> Ac, d'lriui; the crul*« of II.M.S. Ba»iiisk. Map and 
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MILMAN'S (D«ah) WORKS:— 

History of the Jews, from the earliest Period down to Modem 

Tiroes. 3 Vols. Post 8vo. 18«. 

Early Christianity, from the Birth of Christ to the Aboli- 
tion of Paganism iu the Roman Empire. 8 Vols. Post Bro. IBs. 

Latin Christianity, including that of the Popes to the 

Pontificate of Nicholas V. 9 Vola. PostSvo. 61«. 

Handbook to St. Paul's Cathedral. Woodcutf. Crown 

8to. 10«. 6d. 

Quinti Horatii Flacci Opera. Woodcuts. Sm. 8to. 7s. 6d, 

Fall of Jerusalem. Fcap. 8to. 1«. 

(Capt. E. a.) Wayside Cross. Post 8vo. 28. 

(Bishop, D.D.,) Life. With a Selection from his 

CorrespoDdeoce and Journals. By bis Sister. Map. 8to. 12s. 

MOSSM AN (Samuel). New Japan ; the Laod of the Rising Sun ; 

itH Annals during the past Twenty Y(>«rs, recording the remarkable 
Progress of the Japanese in Western Civilisation. With Map. 8vo.l5«. 

MOTLEY (J. L.). History of the United Netherlands ; from the 
Death of William the Silent to the Twelve Years' Truce, 1609. Portraits. 
4 Vols. Post 8vo. 6«. each. 

Life and Death of John of Bameveld, 

Advocate of Holland. With a View of the Primary Causes and 
Movements of the Thirty Yearn' War. IIUisUatiooB. 2 Vols. 
Po8l 8vo. 12». 

MOZLEY (Canon). Treatise on the Augustinian doctrine of 

Predestination. Crown 8vo. 9«. 

MUIRHBAD (Jas.). The Vaux-de-Vire of Maistre Jean U Houx, 

Advocate of Viie. Translated and Edited. >Vith Portrait and llluir- 
traiions. 8vo. 2l5. 

MUNRO'S (General) Life and Letters. By Ret. 0. R, Gleig. 

Post 8vo. 8s. Sd. 

MURCHI30N (Sir Roderick). Siluria ; or, a History of the 

Oldest rocks containing Organic Remains. Map and Plates. 8vo. 18«. 

Memoirs. With Notices of his Contemporaries, 

and Rise and Progress of I'alajozoic Geology. By Abcuibalu Geikjk. 
Portraits. 2 Vols. 8vo. 30s. 

MURRAY (A. S.). A History of Greek Sculpture, from the Earliest 
Times down t) the Ageof Pheidias. AVith lilu'^traiious. Roy. 8vo. 21*. 

MUSTERS' (Capt.) Patagonians ; a Year's Wanderings over 
Untrodden Gnnind from the Straits of Magellan to the Rio Negro. 
Illustrations. Post Bvo. 7s. 6d. 

NAPIER (Sir Wm.). English Battles and Sieges of the Peninsular 

War. Portrait. Post 8vo. P*. 

NAPOLEON at Foktaikkblkau and Elba. Journal of 

OccnrronceH and Notes of Conversations. By Sir Nkil Campbkll. 
Portrait. 8vo. 15s. 

NARES (Sir George). R.N. Official Report to the Admiralty of 

the recent Arctic Expedition. Map. 8vo. 2s. Sd. 

NAUTICAL ALMANAC (The). {By AutliorUy,) 28. 6d. \ 
Navy LIST. (Monthly and Quarterly.) Post Svo. 
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NEW TESTAMENT. With Short Explanatory Commentary. 
By Abchdbacox Churton, M.A., and the Bishop op St. David's. 
with 110 autheDtic Views, (kc. 2 Vols. (Jrowu 8vo. 'iis. bound. 

NEWTH (Samuel). First Book of Natural Philosophy ; an Intro- 
doeiion to the Study of Statics, hynamics. lIvdroNtatics, Lit^bt, Ilea', 
and bound, with nutueruua Exa'uipie;!. Soi'uU 8vu. a«. 6d. 

• Elements of Mechanics, including ll^'droatatics, 

with numerous Examples. Small Svo. 8s. 6d. 

Mathematical Examples. A Graduated Series 



of Elementary Examples in Arithmtstic, Algebra, Logarithms, Trigo- 
nometry, and Mechanics. Small iivo. 8t. tid. 

NICOLAS (Sir Harms). Historic Peerage of England. Exhi- 
biting the Origin, Descent, and Present State of every Title of Peer- 
axe which has existed in thi» Country since the Conquest. By 
William CouRTUt>PR. bvo. 3(U. 

NILE GLEANINGS. [See Stuart.] 

NIMHOD, On the Chace— Turf— and Road. With Portrait and 
Plates. Crown Svo. 6«. Orwitli Coloured Plates, 7«. 6c/. 

NORDHOFP (Chas.). Communistic Societies of the United 

States; including Detailed Accounts of the Shakers, The Aniana, 
Onnida, Bethell, Aurora, Icariau and other existing Sucieties. With 
40 Illustrntioiis. Svo. 15«. 

NORTHCOTE'S (Sir Jobs) Notebook in the Long Parliament. 

Containing Proceedings dnring its First Sesiiion, 1640. Editod, with 
a Memoir, by A. H. A. Hamilton. Cr^wn ovo. 9>'. 
OWEN (LiEUT.-CoL.). Principles and Practice of Modern Artillery, 
including Artillery Maieiial, Gunnery, and Organisation and Use of 
Artillery in Warfare. With Illustrations. 8vo. 15^. 

OXENHAM (Riv. W.). English Notes for Latin Elegiacs ; designed 
for «arly Proficients in the Art of Latin Versification, with Prefktory 
Rules of Composition in Elegiac Metre. 12rao. 33. *^. 

PAGET; (Lord George). The Light Cavalry Brigade in the 
Crimea. Contniuing Extracts from Journal and Corretipoudence. Map. 
Crown Sto. lO.s 6</. 

PALGRAVE (K. H. I.). Local Taxation of Great Britain and 

Ireland. 8vo. 6/. 

PALLISER (Mrs.). Mottoes for Monuments, or Epitaphs selected 

General Use and Study. With Illustrations. Crown svo. 7». Gd. 
PARIS (Db.) Philosophy in Sport made Science in EameBt ; 

or, the First Principles of Natural Philosophy inculcated by aid of the 

Toynand Sports of Youth. Woodcuts. Po^it 8vo. 7a.6d. 
PARKYNS* (Maksfield) Three Year»* Residence in Abyssinia: 

with Travels in that Country. "Wltli lllnstrationr*. Post 6vo. 7». Cd, 

PS£L*S (SiE Robert) Memoirs. 2 Vols. Pott Svo. 15«. 
PSNN (Richard). Maxims and Hints for an Angler and Chess- 

player. Woodcuts. Fcap. bvo. 1«. 

PERCY (JoHH, M.D.). Metallurgy. Fuel, Wood, Peat, Coal, 

Charcoal, Coke. Fire-CIays. Illu<>trations. 8vo. 30«. 

Lead, including part of Silver. Illustrations. Svo. ZOsi 

Silver and Gold. Part I. Illustrations. 8vo. 20s. 

PERRY (Rev. Cakon). Life of St Hugh of Avalon, Bishop of 

Lincoln. Post Svu. Km. Sd, 

History of the English Church. See Students* Manuals. 

PHILLIPS (Samuel). Literary E^s^ays from ^ The 'limes." With 

Furtrait. 2 VoU. Fc«p.*?vo. 7^. 
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jnrA (T^nmi. Tliirteeii Yean 1 iU« Cuuri of l*«kiag. Powi 
KOBZarrSOK ^Cavov). Hntory of the ChHHlan Chnrob» f^oa U« 

afuMnuiic Ac* tn tbe R«l(knnaiion, 1517. 8 Vulx. Piwt Hv«. fc. mmIi. 
BOBDib<JX <Kzv. Da.). Biblical KoMMirchea in laiavUno and the 
a«>Bnit ItrirfoBM. 1HS8— 6S. IIr|M. 9 VoK 8to. 4y«. 

— (Wm.) Alpine Flowero for Knglith Uardent. With 

7D Jliurtrmtionn. Crovn 8vo. 7#. t'J. 

6ut». Tropical Garden, lliuntnitiooi. Small 8ro. 5«. 

HOBSOX (E. R.). tfcuooL Architkcture. Kcmark* «n the 

Plantiinn;. Den'cnJnp, HuUdlnK, lUid FurnitliiuK «» ttcliool-hoUinNi. 
IJIn»irBuon«. Medium Sv.i. li;». 

ROME (diBTOKT OF). See Gibdom — Liddkll— Smitu— SiUDKKTf', 
J:0YAL society catalogue of scientific PAPEIW, 
lifT-rm^lT*'*** ^"^ «0«.each. Half morocor^. SS«. eaHu 
KUiTON (Oko. F.). TraTcli inMexico; wlUi Adveuiare* among WIW 
Tribec and AnlmaU of th« Prairiea and Rncky MMoulna. Pcwt 8vo. ft«.M. 

tT. HUGH OF AVaLON, Bishop of Liccoln; hU Life by 0. G. 

wT ,,,\fJ".J;'»n^n<'fUocoln. Post 8to. 10#.«rf. 

&r. JOHN (Charles). Wild SporU and KRtnral Hiiitory of the 

2*?^^J« of Scotland, liluairated EdiUan. Crowu 8vo. 15», Chmtp 
XdUum, Post 8vo. 8*. M. 

^ . , ^ . ,,„ (Batli) Adventurea in the Ldbvan Desert. Poet 8vo. 2*. 

»ALi!.b(8ia Robert) Brigade in AffghaniRtan. With anAoooantof 

lulll IN GEOLOGY; and the lUa^ona for It An 

••(•»IIl-l*''''"^f*"'* '^""" ^'»t»"* c*»nihlnin>f io refute tli« flieorf of 
SCOTT /c """^ Aciion." Hy Veuifikk. Woodcut.. Crown Sra ««. 

nf ^f!H^^'^^^''^^• ^ccturen on the Rise and Devcloproeut 
^COIliurtr^, '*=''**'**^'''*- I>fl»ver*d nt the Rf.yal Academy. Wiih 

SCHLIEM ANN n"' n ^'''"- ^'""""^ ^''^^ *'^'- 

!^r^o:ZlJ^^^^ TroT and lU Remain.. A Narra- 

Tn»jan piai« S!*? .'^'•^'•**''"'*"' '"*<'« «"' ''"' 81Uiof Ilium, aod lu Ow 

^^^J_^- ^i'«i60nil.isfratloo«. Meilum 8ro. i^T 

«»'ion.. Iledhmi'sro.^ ^!/''"* "^ '^•^^''^»- ^'^^^^ ^^^ "^''•* 

Jnciodm^f .,P n * ' ^*'® ^'»*y *«<^ Country of the Trjaoi, 
*^Tny and thl^*^^"^ l>i'«coTtries and l{#'n»'«rr».ei n.nd^ on t'»»- 8'te 

scHOM^^HG 'r;r '"•''"•'' «^- '' " ^"*"'^"^''"^''^- ^"»^ *^" '""- 

o«. *»i<>i:oeHii.fJ!?^^^- '^'*'® Odya^ey of Homer, rendered 
*** Vaiwy'of t.;; p.:**^"* '*' *'"'or<^ ^ » N«turalistV Vl«it to 

J#. 6./ ^^^ iiOOM. J'refai-e by Canon Ijddoh. 

PERSI 1 'a 

Tran^iMad rJ*'*7 ^"'"'"•K ^^'i" Tour throtii^h EuroiKJ in 

i •^ flours'?,;/*' V"'*"""- ^'r -^ W. R«,.Mor«. With 

'ilwia «?^ V ,"*?**^ I>iteratf,r«. PoH 8ro. 7*. 6cf. 
>^ ^^^ "^^ ^'^'•^"'•- »«<wted from tJie 
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PIGAFETTA (Filippo). The Kingdom of Congo, and of the 
Burrouadin^ ConnrHe". TrannUied and edited byMABOARiTB IIdtch- 
iNSOxr. With Preface by Sm T. Fowkll Buxtun. .Maps. bro. 

10s. 6d. 

POPE'S (Alexafpsb) Works. With IntroductioTts and No^es, 
by Rkv. Whitw^bll Elwiw. Vol*. I.. IL, VI., VII., VIII. With Por- 
traita. 8vo. l<i«. Sd. each. 

PORTER (Rev. J. L.). Damascns, Palmyra, and Lebanon. With 
Travels among the Giant Cities of Baahan and the Uaurao. Map au4 
WoodcutH. Post 8vo. It. Gd. 

PRAYER-BOOK (Illustrated), with Bordere, Initials, Vig- 
netiea. dec. Edited, with Notes, by Rkv. Tbu8. Jamm. M«*dium 
8to. IS». cloth : 3U. 6d. caXf ; SA^. morocco. 

— — ^— — (The Cos vocation), with altered nibrics, show- 
ing the book if amended in confornjiiy with the r«oomniendaiiona of 
the Convocations of Canterbury and York in 1879. Post 8vo. 6«. 

PRINCESS CHARLOTTE OP WALES. A Brief Memoir. 

With Selections from her Correspondence and other unpubllahed 
Papers. By Ladt Rosa Wkioall. With Ponrait. 8vo. 8*. (U. 

PRIYY COUNCIL JUDGMENTS in Ecclesiastical Cases re- 

lating to Doctrine and DLHcipline. W'nU Historical Intruduction« 
by G.C. Brodrick and W. 11. FBtMAKTLK. 8vo. 10#. 6d. 

P3ALM8 OP DAVID. With Notes Explanatory and Critical by 

the Dean of Wells, Canon Elliott, and Canon Cuok. Medium 8vo. liis. M. 

PUSS IN BOOTS. With 12 Illastratious. By Otto Sfxcktxjl 

16mo. 1«. 6<f. Or coloured. 2<. 6<i. 

QUARTERLY REVIEW (The). 8vo. 6«. 

KAE (Eowabd). Country of the Moors. A Journey from Tripoli 
ill Barbiiry to the Iloly City of Kairvrao. Map and Etchings. Crown 
8vo. \'U. 

The White Sea Peninsula. Journey to the White Sea, and 

the Kola Peninsula. Witli Illustrations. Croitn Svo. [In the Prcst. 

RAMBLES in the Syrian Deserts. Po^t Svo. 10«. 6d. 

RASSAM (Hormuzd). British Mission tu Abyssinia. With 
Noticed of the Countries fiom Mastiowah to Magdala. I Uuut rations. 

RAWLINSON'S" (Cakon) Herodotus. A New English Ver- 
sion. Edited with Notes and Esaays. Mnpfi and Woodcut. 4 Vols. Svo. 48*. 

Five Great Monarchies of Cbaldsa, Assyria, Media, 

Babylonia, and Persia. With MapKund IllnstratiniiH. 3 Vols. 8ve. 42/. 
(SiE Henri) England and Russia in the East ; a 



Series of Papers on the Political and Geographical Condition of Central 
Asia. Map. Svo. 12«. 

REED (Sir E. J.) Iron-Clad Ships; their Qualities, Performances, 
and Cost. With Chapters on Turret Ships, Iron-Ciad Rams.Ac. With 
illustrations. Svo. 12<. 

Letters from Russia in 1875. Svo. 5j?. 

Japan : Its History, Traditions, and Religions. With 

Narrativeof a Visltin lb79. Illustrations. 2 Vols. Svo. 28*. 

REJECTED ADDRESSES (The). By Jambs ahd Horaoi Smith. 

Woodcuts. Post Svo. 3«. Qd. ; or Popular Edition, Fcap. Svo. 1*. 

REMBRANDT. See Middletox. 

REYNOLDS' (Sir Joshua) Life and Times. By C. E. Lisui, 
K.A. and Tom Taylor. Portraits. 2 Vols. Svo. 42i. 

RICARDO'S (David) Political Works. With a NoUca of hU 

Life and Writings. By J. R. M'CntUKH. 8vo. ltf«. 
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RIPA (Fatbkb). Thirteen Yean at the Court of Peking. Poet 

8vo. i». 

BOBEKTSON (Canoh). Hirttory of the ChnAtian Charch, from the 

Apostolic Ag« tn the Relormation, 1517- 8 VoIm. Post 8vo. 6«. «aeb. 

ROBIN bUN (Kxv. Dk.). Biblical KeMmrches m Taleiitine and the 

Adjacent Kegfoori, 1838— 69. Maps. 8 VoK 8vo. 42*. 

— (^M.) Alpine Flower* for English Gardeni. With 

70 lllustrationfl. Crown 8vu. 7$,6d. 

- 6uh- Tropical Garden. lIlucitratioDB. Small 8vo. 5«. 



KOBSON (£. H.). ticuooL Architsoture. Kemarks on the 

Planning. DeMiRnirg, Building, and Furoisliiug o( School-houiMMi. 
Illnsimtiona. Medium 8vo. 18«. 

ROME (HisTOKY OP). See Gibbom — Liddell— SiciTU — Siudekts*. 

ItOYAL SOCIETY CATALOGUE OF SCIENTIFIC PAPERS. 

8 voIh. bvo. 204. each. Half nioroceo, 28f. each. 
K UXTON (Geo. F.). TraveU inMexico; witn AdveuttireA among Wild 
\ Tribee and Animals of the Prairies and Rock y M ^ao Uins. Post Bvo. 8«.W. 

1 ST. HUGH OF AVALON, Binhop of Lincoln; hid Life by G. G. 

i Perrt, Canon of Lincoln. Post 8vo. 10«. 6d. 

bT. JOHN (Charleh). Wild Sportu and Nataral HistAryofthe 
Highlands of Scotland. Illustrated Edition. Crown 8vo. 1S«. Cheap 
I Edition, Post 8vo. 8«. 6d. 

i (Batlb) Adventarea in the Libyan DeMrt. Poet 8vo. fU, 

\ JSALDANHA (Duke of). See Carsota. 

bALE'S (Sib Robert) Brigade in Affgbanistan. With anAcoonntof 

tlie Defence of JellaUbad. B7 Kkv. Q. K. Qlkio. PostSro. S«. 

i SCEPTICISM IN GEOLOGY; and the Iteadona for It An 

Isssemblage of factM from Nature combining to nsfute the theory of 
'* Causes noir in Aciion." liy Veuifikk. Woodcuts. Crown 8tol 6*. 
I SCOTT (Sir Gilbert). Lectures on the Riae and Development 

! of Mediffival Architertnn). Dellveivd »t the Royal Academy. With 

400 IllU'.tratioDR. 2 Vols. Medium 8vo. 42/. 

8CHLIEMANN (Dr. Henrt). Troy and I U Remains. A Narra- 
tive of Rest'archeh and DiHCoveriefi made on tlie Site of liium, and in the 
Trojan Plain. With &UJ llltiHtratiooa. Mooium 8vo. 4««. 

— Ancient Mycenee and Tir}-u8. With 500 Illus- 
trations. Medium 8vo. 50$. 

llios; the Ciiy and Country of the Tnjans, 

including nII Itccent Discoveries and KeRunrcheJi mad^ on V\*t Site 
of Tny and the Troiid. WitU an Autob.ojjraphy. With SOlO Illu»- 
trationM. Imperial 6vo. 50/. 

SCHOMBEKG (Genkbal). The OdjMty of Homer, rendered 

into KnRlish blank vet Hd, Hooks I — Xll. 8vo. 12«. 

8EEB0HM (Henrt). bil)cria in Kurope ; a Naturalist's Yirtit to 
the Valley of tbe Petchora In N.E. Uu^sim. With notice4of Biidt and 
their migrations. With Map and Illustrations. Crown 8vo. 14«. 

SELBORNE (Lord). Notes on some Passages in the Liturgical 

IliKtory of the Ke formed English Cuurcli. 8vo. 6«. 

SHADOWS OF A blCK ROOM. Preface by Canon Liddoh. 

16mo. 2/. 6d. 

SHAH OF PEKSIA'S Diary during his Tour through Euro^HS in 
1873. Tranolated from the Original. By J. W. Ksduousb. With 
Portrait aud Coloured Title. Crown 8vo. 12«. 

SHAW (T. B.). Manual of English Literature. Post Svo. 7*. 6(/. 

^— Specimens of English Literature. Selected from the 
Chief Writers. PostSve. 7t.6d, 
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SHAW (Robert). Visit to High Tartary, Yarkand, and Kaabgar 
(formerly Chinese Turtary), aud Keturn Journey oyer the KArakorum 
Pass. With Map aud lUutttraiiona. 8vo. 16<. 

BIBRRA LEONE ; Described in Letters to Friends at Home. By 

A LxoT. Post Svo. a«. 6d. 

SI&iM0N3 (Capt.). Constitution and Practice of Coorts-Mar- 

tial. Svo. 15*. 

SMILES' (Samuel, LL.D.) WORKS :— 

B&ITX8H Ekginebrs ; ^m the Earliest Period to the death of 

the Stepheniion*. 'With IlliiNtratinnR. 5 Volii. Crown 8to. 7«. 6d. each. 
Life of Geohoe Stepuensox. Post Svo. lU, 6d. 
Life of a Scotch Naturalist (Thos. Edward). Illastrations. 

Crown Bvo. 10-. &/. 

Life of a Sootcu Geologist akd Botakist (Robert Dick). 

Illustrations. Crown Svo. Vis, 

Huguenots in England and Ireland. Crown Svo. 7$,6d, 

Sxlf-Help. With Illastrations of Conduct and Perseyer- 

ance. Pmit Svo. Bg, Or in French, bf. 
Character. A Sequel to " Self-Help." Post Svo. 68, 
Thrift. A Book of Domestic Counsel. Post Svo. G«. 
Duty. With Illustrations of Courage, Patience, and Endurance. 

Post 8vo. 6s. 

Industrial Biography ; or. Iron Workers and Tool Makers. 

Post 8vo. 6*. 

Bot's Yotaob Round the Woiu.d. Illustrations. Poet Svo. 6s. 

SMITH (Dr. George) Student's Manual of the Geography of India. 
Post 8vo. 

Life of John WiUon, P.D. (Bombay), Missionary and 

Philanthropist. Portrait. Post 8ro. 9$. 
(Philip). Hit»tory of the Ancient World, from the Creation 



to the Fall of the Uuman Empire, a.d. 476. 3 Vols. Svo. 31«. 6d. 

SMITH'S (Dr. Wm.) DICTIONARIES:— 

Dictionary of the Bible; its Antiquities, Biography, 

i«eoKraphy, and Natural History. Illustrations. 3 Vols. Svo. lObs. 

Concise Bible Dictionary. With 800 Illustrations. Medium 

Svo. 2l5. 

Smaller Bible Dictionary. With Illustrations. Post 

8vo. 7i. QcL 
Christian Antiquities. Comprising the History, Insti- 

tmion.H, and Antiquities of the Christian Church. With illustrations. 
2 Vols. Medium 8vo. 31. 13*. 6d. 

Christian Biography, JjIteeature, Sects, and Doctrines ; 
from the Tinioti of the Apostles to the Age of Charlemaune. Mediuui Svu. 
Vul:i. 1. & II. 31f. eu. each. (To be completed in 4 Vols.) 

Greek and Roman Antiquities. With 500 Illustrations. ' 

Mfdiani Svo. 28«. 
Greek and Eo3ian Biography and Mythology. With 600 ; 

lliUHirMt<<« >fl. H Vols. Medium Svo. 4/. 4*. j 

Greek and Homan Geography. 2 VoiS. With 500 Illu8tra- i 

tirtn:*. MtMHltm fcvn. 6K«. I 

Atlas of Ancient Geography — Bidlical and Classical, 

Folio, fii, 6'. 

Classical Dictionary of Mythology, Biography, ahd 

GRuoKArHT. I Vol. WitJi 750 Woodcuts. 8vo. 18#. 
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Smith's (Dsl. Wm.) Dictionaries — continued . 

Smaller Classical Diotionart. With 200 Woodcuts. Crown 

8vo. 7«. M. 

Smaller Greek ard Bom an Antiquities. With 200 Wood- 

eutA. CrowM bvo. 7«. Sd. 
Complete Latin-Ekqlish Dictionabt. With Tables of iho 

Roman Calendar, Measures, WeiKhts, and Money. 8to. Sit. 
Smaller Latin-Kkolish Dictionary. 12mo. 7«. 6d, 
Copious and Critical Knolish-Latin Dictionary. 8yo. 2U. 
Smaller English-Latin Dictionary. 12mo. 7«. 6€L 

SMITH'S (Dr. Wm.) ENGLISH COURSE :— 

School Manual of English Grammar, with Copious Exercises. 

Post 8vo. Ha. 6d. 

Primary English Grammar. 16mo. Is, 

Manual of English Composition. AVith Copious Illaatrd- 

tions and Prxciical HxerciHeM. I2nio. St. 6d. 

Primary History op Britain. 12mo. 2s. 6d, 

School Manual op Modern Geography, Physical and 

Political. PostSvo. S*. 

A Smaller Manual of Modern Geography. 16mo. 2^. 6d, 

SMITH'S (Dr. Wm.) FKENCH COURSE:— 

Prench Principia. Part I. A First Course, containing a 

Grammar. DelfCtiiH, Exer^i^e^, and VocahuIarlPH. 12mo. S«. 6d, 

Appendix to French Principia. Part I. Containing ad- 
ditional Exercist'H, with Examluntion Pnpers. 12mo. 2.t. 6c^ 
French I^rincipia. Part 11. A ReadiDg Book, containing 

Fable*. Stories, and Anecdotes, Natural Hihtory. and Scenes from the 
History of France. With GrMinmaiical QueitUon:!, Notes and copious 
Etyuioloifical Dictionary. 13mo. 4<. 6<i. 

French Principia. Part HI. Prose Composition, containing 
a S.vKtfmatic Courne of Exercises on the Syntax, with the Principal 
Rules of Syntax. 12mo. [7« the Prtu, 

Student's French Grammar. By C. Herom-Wall. With 

Introduction by M. Littre. Post 8vo. It.Gtl. 

Smaller Grammar uf the French Language. Abridged 

from tho abuvt*. 12mo. 3s. 6d. 

SMITH'S (Dr. Wm.) GERMAN COURSE :— 

German Frincipia. Part I. A First German Course, contain- 
ing a G ram mar. Delectus, £xercl»e Ik>ok. and Vocabularies. 12mo. 3t.6d, 

German Principia. Part II. A Reading Book ; containing 
Fablei*, Stories, and Anecdotes, Natural lli-:toiy. and Scenes from the 
History of (imniiuy. With Grammatical Questions, Notes, and Dic- 
tionary. IVnio. 3«. Sd. 

Practical Gkkman Grammar. Post 8vo. 3a. Od, 

SMITH'S (Dr. Wm.) ITALIAN COUKSE:— 

Italian Principia. An Italian Course, containing a Grammar, 
Delectuii, Exercii^u Rook, with Vocat)uUrit>s, and Materials for Italian 
ConverHHtinn. Jiy Hij^nor Kicci, Profchaor ot Italian at the City of 
London C«»ll.'^'•'. 12mo. S$. Bii. 

Italian Pkim ipta. Part II. A First iLiUan Reading Book, 

cnnraininv; Km^lfs, Anordote«, Iltstnrr, nn^l Pai*fiages from the best 
I'alUn AM'l<<)r^'. witli (iraninutir.il (j i»>Mtion4, Notes, and a Copious 
Ltyiiiolnxfxl hi.ti iitiit V. Uy bKiXOK Ki< « I Timo. 3t.bd. 
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SMITH'S (Db. Wm.) latin COUKSE;— 

Tbb Younq Beoiknkr*8 First Latin Book: Containiii^ the 

RndimentM of Cir4mniar, E&ht Gremtnatical Qiiex'ioris und ExrreififM, 
with Voc&biilaricii. Being a Stepping stube to I'linetpt* Latina, Part I , 
for Ynunf; Children. Timo. 2«. 

Tax YouNO Kkgikkkr's Second Latin Book : Containing su 

easy Latin He<«diiip Hook, witli an AnalyKia of the Sentences, Mof»-8, 
and a Lirt'orary. Being a Steppiug stoite to Princlpia Latlua, Part 11^ 
for Yoniig Chiidieu. ISmo. 8«. 

PRiirciPiA Lativa. Part L First I^atin CourBe, containing a 

Oranimar,Delec'u8,and Exercise Book, with VocahuUrif'H. I'imo. SM.-d. 
*,* In thi« Edition the Cases of the Nnuns, AdJ^ctivea, and Prononna 
are arranged both as in tlie obdimabt Gbahmaks and att in the Public 
School Pbimbb. togetlier with the oorreHpondiDg Exeieiaea. 

Appkhdix to Pringipia Latina. Part L ; being Additional 
Exercises, with Examination Papers. 12mo. 2$. &/. 

PaiNapiA Latina. Part IL A Reading-book of Mythology, 
Oeography, Roman Antiquities, and History. With Notes and Die 
tionary. 12ino. S$. 6d, 

Prinoipia Latina. Part IIL A Poetry Book. Uezameten 

and PentameterM ; Ecloc Ovidianie : Latin Prosody. 12mo. 8«. Hd. 

Pbincipia Latina. Part lY. Prose Composition. Kules of 
Syntax with Examples, Explanations of bynouyms, and Exercises 
on the Syntax. 12mo. 8«. Sd. 

P&iNciPiA Latina. Part Y. Short Tales and Anecdotes for 

Translation into Latin. 12mo. 8s. 
Latin-Enqlisu Yocabulast and First Latin-English 

Diction aby K<.iRPH.£DiaT>«, CobnrliusNepos, ANuCiESAB. 12mo. Ss.M. 
Student's Latin Grammar. For ihe Higher Forms. Post 

Svo. 0s. 
Smaller Latin Grammar. For the Middle and Lower Forme. 

12mo. 3s. 6d. 
Tacitus, Germania, Agricola, &c With English Notes. 

12mo. 3«. M. 

SMITH'S (Dr. Wm.) GREEK COURSE:— 

InitiaGr^ca. Parti. A First Greek Course, cod tainiog a Gram- 
mar, DeiectoH. and Exercise-book. With VooAbuUrieM. 12mo. 8«. 6^. 
Appendix to Initia GrjSca. Part L Containing additional 

Exerci>ieM. With Examination Papers. PoNt Svo. 2s. M. 

Initia Orjeca. Part II. A Reading Book. Containing 

Short Talen, Aneodot<iS, Fables, Mythology, aud Grecian Uistory. 
12mo. 8«. 6d. 

Initia Grjeca. Part III. Prose Composition. Containing the 

Rules of Syntax, with ooplons Examples and Exerci(;eK. 12mo. 3». 6d, 

Student's Grske Grammar. For the Higher Forms. By 

CuBTius. Post 8vo. 6s. 
Smaller Greek Grammar. For the Middle and Lower Forms. 

12mo. 3«. 6d, 

Greek Accidence. 12mo. 28, 6d. 

Plato, Apology of Socrates, &c. With NotCF. 12mo. 3if. 6d, 
SMITH'S (Dr.Wm.) smaller H1ST0KIE6:— 
Scripture History. Woodcuts. 16mo. 3«. 6d, 
Ancient History. Woodcuts. 16mo. 35. 6d. 
Ancient Geography. Woodcuts. 16mo. Zs. 6d. 
Modern Q £00 KAPUY. 16uio. 2s. 6d. 
Grxecb. Maps and Woodcuts. 16mo. 3«. Qd, 
Some. Maps and Woodcuts. ICtno. 2s. 6d, 
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SMITHS (Dr. Wm.) Sjialler Histories — continued. 
Classical Mytuolooy. Woodcutti. iHmo. Zs,6<L 
Kngland. Mapi* and Woodcuts. 16ino. 3*. Qd, 
Knolish Litekature. 16nio. Zs, 6d, 
Specimens ov English Litxraturk. 16mo. Zs. 6(2. 

SOMkKVILLE (Mart). Personal Recollections from Early Life 

to Old Age. Portrait. Crown 8vo. 12*. 

Physical Geography. Portrait. Post 8to. 9s, 

Connexion of the Physical Sciencea. Post Svo. 

9s. 

Molecular & Microscopic Science. HlBstraUonr. 

2 Vols. PnttSvo. 21«. 

SOUTH (JoHw F.). Household Surgery ; or, Hints for Emergen- 
cies Willi WoodcuU?. Fcap. 8ro. SdL 6J. 
SOUTHE V (Robt). Lives of Bunyan and CromwelL Post 8to. 2*. 
BTAEL (Madame db). See Stevens. 
STANHOPE'S (Earl) WORKS :— 

History of England from the Bsiqn of Quxxh Akkk to 

THB Pkacr OP Vkrsaillxb, t7ul-8i. 9 yols. PostSvo. 6«. eacb. 
Life of William Pitt. Portiaits. 3 Vols. 8vo. 36s. 
Miscellanies. 2 Vols. Post 8vo. 13«. 
British India, from its Origin to 1783. Post 8vo. 8«* 6d, 
History of ** Eortt-Five.** Po^t 8vo. Bs, 
Historical and Critical Essays. Post 8vo. 8«. 6d. 
French Retreat from Moscow, and other Essays. Post 8vo. 

7t. 6J. 

Life of Belisarios. Post 8vo. 10# 60". 
Life of Condk. Post 8vo. Zs, 6c/. 
Story of Joan of Arc. Fcap. 8vo. Is, 
Addresses ON Various Occasions. 16mo. Is. 
STANLEY'S (Dean) WORKS:— 

Sinai and Palestine. Maps. 8vo. 145. 

Bible in the Holy Land ; Extracted from the above Work. 

W«odcu»8. Fcap. 8vo. 2$. 6d. 
Eastern Church. 8vo. 12«. 
Jewish Church. From the Earliest Times to the Christian 
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1 Era. 3 Vols. 8vo. 88*. ' 

; Church of Scotland, 8vo. 7s. 6d. 1 

Epistles of St. Paul to the Corinthians. 8vo. 18s. I 

Life of Dr. Arnold. Portrait. 2 vols. Cr. 8vo. 128, 
Canterbury Cathedral. Illustrations. Post 8vo. 7s, 6d, 
Westminster Abbey. Illustrationo. 8vo. 15s. 1 

I Sermons during a Tour in the East. 8vo. 9s, 

M EMoiR OF Edward, Catherine, and Mary Stanley. Cr. 8vo. 9s, 
Christian Institutions. Essays on Ecclesiastical Subjects. 8vo. 

STEPHENS (Rev. W. R. W.). L'fe and Times of St John 

Chrysostom. A Sketch of the Church and the Empire la the Fourth 1 

Centiuy. Portrait. 8vo. 12^ 

STEVENS (Dr. A.). Madame de SiUel ; a Study of her Life 
and Times. Tbe First Revolution and the Fint Empire. PortraitJ. 2 
I Volt*. Crotrn Svo. 24*. 
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STRATFORD de REDCLIFFE (LordV The Eastern Question. 

Being a Selectinn from his Writinprs during the laftt Five Years of bis 
Life. IVUh a Preface by Dean Sianlcy. With Map, 8vo. 9<r. 

STREET (G. £.). Gothic Architecture in Spain. IIlostrAtions. 

BoyalSvo. 80*. 
Ital.F, chiefly in Brick and 

Marble. With Notes on North of Italy. IHiiMtrations. Koyal 8vo. te<. 
Rise of Styles in Architecture. With II lustration a. 8yo. 



STUART (ViLLiBBs). Nile Gleanings: The Ethnology, History, 
and Art of Ancient Egypt, as Revealed by Pafntinxs and Bas- 
Bell^fs. With Descripiionit of Nnhia and its Great liock Temples, 
SSColooredlUos^rations, &c Medium 8vo. Sls.Qd, 

STUDENTS* MANUALS:— 

Old Testament History ; from the Creation to the Return of 

the Jews from Captlrity. Mapn and Woodcuts. Foot 8vo. 7$. &/. 

Ksw TssTiiiENT HisTORT. With an Introduction connecting 
the History of the Old and New Testaments. Maps and Woodcuts. 
FostSro. 79. M. 

EviDENCss OP Christianity. By Rev. H. AVack. Post 8vo. 
Ecclesiastical History. The Christian Church during the 

First Ten CenturieR ; From its Foundation to the full eiitablishmeut 
of the Holy Roman Empire and the Papal Power. Post svo. 7s, 6d. 

History of the Early English Church. First Period, f»oin 
the planting of the Church in Britain to the Accession of lieary VI II. 
By Cawon Pkrby. Pout Svo. 7$. 6-/. 

English Church History, Second Period, from the acces^oion 
of Henry V I II. to the silencing of Convocation in the ISth Centary. By 
CanooPRRRY. PostSvo. 7t.6d. 

Ancient History op the East; Egypt, Assyria, Babylonia, 

Media, P<>rHia. Asia Minor, and Phoenicia. WrM>dcutK. PostSvo. 7«. 6d. 

Ancient Geography. By Canon Bevax. Woodcut*. Tost 

Bto. 7$. ed. 
History of Greece ; from the Earliest Times to the Roman 

ConqneHL By Wm. Smitu, D.C.L. Woodcuts. Crown 8vo. 7«. 6d. 
*•* Questions on th« above Work, 12mo. 'U. 

History of Kome ; from the Earliest Times to the Establisli- 

ment of the Empire. By Dkan Liddsll. Woodcuts. Crown »*to. 7s. 6d. 

Gibbon's Decline and Fall of the Roman Empire. Woodcuts. 

Post 8vo. 7s. 6d. 

Hallam's History of Ecrope during the Middle Aqqa, 

Post yvo. 7s. G'l. 

History of Modefn Europe, from the end of the Middle 

Ages to the Trea'y of Periin, 1878. Post 8vr. [In tha Prt**. 

Hallam's History op England ; from the Accession of 

Henry VII. to the Peatli of George II. Pusr 8vo. 7s. 6d. 

Hume's History of England from the Invasion of Julius 
Cesar to the U«*volutijn \n 1G«W. KeviseH, c^rr^'Ct^'fl, und c->ntinii..| 
down to th« Treaty of Uerlin, 1878. Bv J. J>. I^kkavxb, M.A. With 
7 Coloured MapH .k 70 WondcutM. Post 8vo. ls.6d, i 

*•* QueHtlonM on the sbove Worlt, 12mo. 2.«. 

History of France ; from the Earliest Times to the Estab- 
liHhro*'nt of th^ Secuud Empire, 185S. By H. W. JsRvig. Woodcuib. 
FoHt Bvo. 7s. 6d. I 

English Language. By Geo. P. Maf.sh. Post 8vo. 7s. 6d. ! 

English Literatire. By T. B. Shaw, M.A. Vot-i 8vo. 7s. 6d, t 

Specimens Of English Litebatuke. By T. B. Shaw. Post 8vo. j 

7«. 6t/. 



PUBLISHED BY MR. MURRAY. 81 



! 



i STUDENTS* Manuals— con/i/iM€rf. 

I Modern Oeographt ; Mathematics^ Phyftical and Degcripiir«, 

* By Caiiox Hbvak. Woodcuts. PostSvo. 7«.Hd. 

Geoorapbt of Ivdia. By Dr. George Smith, LL.D. P* st gvo. 

7«. 9d. { U th^ PrtSM. 

MoKAL Philosophy. By Wm. Flemtkq. Post 8vo. Tj». 6'/. 
BiiACKstoke's ComiKiiTARiES. By Malcolm Kcur. Po8t 8to. 

SUMNER'S (Bishop) Life and Episcopate during 40 Year*. By 
Kev. O. H. SuMXEB. Portrait. 8vo. 14/. 

SWAINSON (Canos). Nicene and Apostles* Creeds; Their 
Lir<>nirv llutury : topeMier witli some AccouMt of **The Creed of St. 
Atli-iitasitiH." 8vo. l*^s. 

SWIFT (JoxATiiAx). Life of. By Henry Craik, B.A. 

SYBEL (VoN) liiHtory of Europe during the French Kevolution, 

1789-1795. 4 Vols. 8vo. 4««. 

SYMONDS* (Key. \V.) Record* of the Rocks; or Notes on the 

Geoloffj, Natural Hi^itorv, and AMtitfUitifii of North and ^»ith Wales, 
Siluria, lievon, and Cnruwall. WttU illustratiooa. Crown bvu. Vis. 

TALMUD. See Babcl&y ; DKUTsca. 

TEMPLE (Sir Richar;.). India in 1880. With Mapa. 8vo. IGs, 

Men aLd Events of My Time in India. Svo. 

THIBAUTS (Amoine) Purity in Musical Art. TranftUted from 
the German. AVith a prefatory Memoir by W. II. Gladatoue, M.P. 
Post 8vo. 7s. Gil. 

THIELMANK iBaron^. Journey throoph the Caucanns to 

Tabre«*z. Kurdistan, d»wn the Titrriii an-l Kuphrates to Nineveh and 
babylon. and across the I>»*Keri lo Pa'myr-v. Trau^tlated by CuAi. 
Henkaok. illustration:!. 2 \vU Post 8vu. 1S«. 

I THOMSON (A rob BISHOP). Lincoln's Inn Sermons. 8vo. 10s. 6d, 

I Life in the Light of God's Word. Post 8vo. 5s, 

-Word, Work, & Will : Collected Essays. Crown 8to. 9<. 

' TITIAN'S LIFE AND TIMES. With some account of his 

I Family, chiefly from new and unpnbli-hed llecord'*. Ky Caowi and 

' Cavalcaskllk. With l'<utiait ami lllu-trjitmns. 2 VoU. bvo. 

TOCQUEVILLE'S State of Socirty in Fnitue l.dorc the Revolution, 
libd.aud oil the C^uaes which led to that Event. Translated by liKXHT 
Krevk. 8vo. 14*. 

TOMLINSON(Chas.); TheSonnet; It* Origin, Structure, and Place 
in Poetry. With translations from Dan^e, f«ti.'»rrb, Ac PoetBvo. 9j. 

TOZER (Rev. H. F.) Highlands of Tuikey, with VisiU to Mounti 
Ida, Athos, 01>mputi, and Pelion. 2 Volii. Croirn 8vo. 24«. 

Lectures on the Geography of Greece. Map. Post 

Svo. 9«. 
TRISTRAM (Caho.n). Great Sahara, Illustrations. Crown dvo. 15«. 

— Land of Moab ; Travels and iJiscoverics on the East 

Side of the Dead Sea and the Jordan, iiluatraiioni. Crown 8vo. 1&«. 

TRURO (Bishop of). The Cithedral : iw Necessary Place in 

the Lifn and Work of the Cbaixh. Crown b%'0. 6*. 

TWENTY YEARS' RESIDENCE among the Greeks. AlbanianP, 

Tarku, Armenianjt, and Uulgariaun. by an L>'OLiau Ladv. 8 Vols. 
Crown 8vo. 21*. 

TWINING (Rev. TI!os.^ Selections from His Corrcfpondcnce. 8vj. 
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TWI8S' (HoRAOi) Life of Lord Eldon. 2 Vols. Post Svo. 21«. 
TYLOR (E. B.) FeBe«rchcft into the Karly Hiatory of Mankind, 

and Dovelopmeiit of CivlHuiion. 3rd Edition Revised. 8vo. lis. 

Primitive Culture ; the Development of Mythology, 

PhUoHophy. R«»ni?lon, Art. and Cnstom. 2 Vols. 8vo, iU, 

VATICAN COUNCIL. See Lkto. 

VIRCHOW (Propessor). The Freedom of Science in the 

Modem SUte. Fcay. Bvo, 24. 
WAGE (Rkv. Henry). The Gospel and il« WiUcswe : the Prin- 
cipal Facts in the Life of our Lord, and the Authority of tha Evangelical 
NarratlVfS. 8vo. . t j- 

WBliLlNGTON'S Despatches during his Campaitrns in India, 
D«>nmark, Portugal, dpain, the Low^ Countries, and France. 8 Vols. 
8vo. :eO*. each. 

Supplementary Despatches, relating to India, 

Ireland, Denmark, Spnni>»h America. 8pa«n, Portugal. France, Con- 
greiiS of Vienna. Waierioo aud Paris. 14 Vols. 8vo. 20*. each. 
•^* An Index. 8vo. 20*. 

Civil and Political Correspondence. Vols. I. to 

VIII. 8vo. 20«. each. 

Speeches in Parliament 2 Vols. 8to. 42«. 



WHEELER (G.). Choice of a Dwelling. Po»t 8vo. 7». 0(L 

WHITE (W. H.). Manual of Naval Architecture, for the use of 
Naval OtiScers. SLipowuero, Shipbullder.s and Yachttmen. Illuatra- 
tiontt. 8vo. 248. 

WHYMPER (Edwabd). The Ascent of the Matterhom. With 

100 lilustratlons. Medium 8vo. KU. Gd, 

WILBBRFORCE'S (Bishop) Life of William WUberforce. Portrait. 

Crown 8vo. 6<. 

(Samuel, LL.D.), Lonl Bi»hop of Oxford and 

Winchester; his Life. By Ctnon Ahhwki.i,, D.D.. and K. G Wilber- 
roBCE. With Portraits and Woodcuts. Vuls. 1. and II. bvo. 15*. eaclt. 

WILKINSON (Sir J. G.). Manners and Customa of the 
Ancient Egyptlunc, tlieir Private Life, Lsiws ArtM. Kelt^j'nn, &c. A 
nc«v edition. Edit«d by Samckl BiBOU, LL.D. Illustrations. 3 Vol^. 
bvo. Sis. 

Popular Account of the Ancient Eg3'ptian3. With 

6ft0 Woodcuts. QVols. PostSvo. lis. 
WILSON (JouN, D.D.). See Smith (Gix.;. 

WOOD'S (Captaik) Source of the Oxus. With the Geography 

of the Valley of the OXI18. By Cou Yulk. Map. 8vo. VU. 

WORDS OF HUMAN WISDOM. Collected and Arranged by 
E. S. With a Preface by Caku-m Lidimjn Fcnp. bvo. 3*. 6d 

YORK (ARCHDisnop of). Collected Essays. Contents. — Synoptic 
Oospels. Death of ChriHt. God HxistM. Wmth of Life. Design i'l 
Natur»». Sports and PastimPH. Exiiotinn* \n Prt-achinK. Defects in 
Missionary Work. Limits of Pbilosopbical Knquiry. Crown 8 vo. i»». 

YULE (Colonbl). Book of M.irco Polo. Illustrated by the Light 
ot Oriental Writers and .Modem Tiavels. With Maps and 80 Plates. 
> Vols. Medium 8vo. 634. 

A. F. A Little Light on Cretan Insurrection. Post 

8vo. 24. 6ti. 



BR^DPURT, AOXKW, d: CO., PR'NTKR^, WHITEKBlAnft. 



Jvi 



